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Unitl Introduction

Learning Objectives:

By the end of this unit, the learners would be able to:

o Describe nature of Crime

Identify scope of Causes of Crime
State the History of Crime

List the reasons behind the Crime

Structure:
1.1 Introduction
1.2 Concept of Crime
1.3 Meaning
1.4 Causes of Crime
1.5 Answers to ‘Check Your Progress’
1.6 Summary
1.7 Key Terms
1.8 Self-Assessment Questions and Exercises

1.9 References

1.1 INTRODUCTION

Whenever there is a violation of law in terms of dacoit, breach or any other
kind of pain or injury given to someone with no good intention, there is a
commission of crime. Over-all, the criminal law must be enacted before the crime
is committed.

Meaning of crime, as per Indian Penal Code, is the commission of an act
which is prohibited by law of the land. Criminal law are one of the roots of public
law which defines any violation done by human beings are treated as crime.

The basic concept of crime is mostly dependent on all kinds of social values
which is accepted with behavior patterns and norms served at a particular time.

Check Your Progress

1. Define Crime as per Blackstone.

2. What do you understand by the word Crime?
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1.2 CONCEPT OF CRIME

A crime is any act, whether done intentionally or unintentionally, that results
in an illegal offence. A crime is an illegal conduct that is against the law and is
sanctioned by the government. In other words, there is criminality present if there is
a violation of the public good.

Generally speaking, many people hate crime as it violates the law. Moreover,
it effects other things as well as other people. However, in the modern meaning, a
crime is any conduct that is against the current penal code and results in
punishment.
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With the references of first law commission of India which was created in
1834 in accordance with the Charter Act of 1833 and further under the
chairmanship of Lord Thomas Babington Macaulay (1860 Act).

This Act of 1860 is subdivided into 23 chapters and comprises 511 sections.

As per the definition of crime, only when a person knowingly engages in a
legally prohibited act with malicious intent does it constitute a criminal offence.

Criminal responsibility is required in these two situations: criminal conduct
and guilty mentality.

The maxim actus non facit reum, nisi mens sit rea i.e., unless and until there
is guilty mind of committing any offence, the activity is not caused with any harm.

Check Your Progress
3. Indian Penal Act was enacted in which year?

4. What is a Criminal Offence as per Indian Penal Code?

1.3 MEANING

A crime is defined as an offence that invites condemnation from the
community and a penalty, typically a fine or incarceration. It differs from a civil
wrong (a tort), which is an action brought against a person and calls for restitution
or payment of damages.



While a different department is often responsible for bringing a civil action to
court, the State or the Commonwealth frequently accuses criminal offences.
Similarly, it is also conceivable for someone to file a criminal charge, but this is
quite uncommon.

Assault can be considered a criminal offence as well as a civil wrong. The
police have the right to file a civil lawsuit to recover money (or other forms of
compensation) for any harm they cause.

Sometimes it is difficult to determine when something is illegal. A civil wrong
is committed by someone who refuses to repay money, as opposed to a criminal
offence committed by someone who takes money without permission (not a crime).
Even though a civil lawsuit can be started to get the money back, the borrower can
only be charged with a crime if the deception is particularly intricate.

It is entirely up to the authorities to decide whether or not to charge a
wrongdoer with a crime. Unless it is a private prosecution, a victim of crime cannot
compel the police to bring charges against the culprit.

A number of legal authorities establish that crimes exist, including:

(i) Some offences are covered by Commonwealth Acts, like the Customs
Act of 1901 and the Crimes Act of 1914,

(i) Some crimes are only committed under common law (judge made law,
not found in legislation). Most criminal offences have been codified
(made into laws), however in certain places, like South Australia, there is
still common law that prohibits some offences.

Meaning of Crime in Indian Penal Code

Any act which is socially in violation towards the breaches of those values
which is protected by the State government is an actual crime.

Essential Characteristics of Crime

Mens Rea — It has been demonstrated that the accused actually committed the
crime. Likewise, that he was well aware of what he was doing. He must have
intended to hurt the victim maliciously. In some civil cases, mens rea is also
invoked. Act may be voluntary or involuntary, and the details of the situation will
determine the fault.

Actus Reus — The physical component of a crime is called Actus Reus. A
necessary action or omission was made by the accused. There can be no crime and
no cause of action for damages without a guilty act. Actus Reus can be helpful
when taking into account the fact, time, place, person, possession, victim’s
permission, etc.

Punishment — It is any punishment—suffering, loss, pain, or otherwise—
inflicted on a person as a result of their crime by the relevant authority.

Prohibited Act — It shouldn’t be restricted or disallowed by the current legal
framework.
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Theories of Punishment in Law

Retributive Theory: It is the oldest type of punishment and is based on the
concepts of retaliation or payback. It implies that the punishment must be meted out
in a manner that is proportionate to the loss or harm that the wrongdoing resulted in.

A tooth for a tooth, and an eye for an eye. It illustrates punishment as a goal
unto itself. This philosophy is condemned in modern times since it primarily
focuses on retaliation and undermines social harmony. According to this theory, the
death penalty may also be given as punishment for guilt.

Deterrent Theory: The creator of this notion, Bentham, thought that
punishing one offender would dissuade others from breaking the law. When
punishment is enforced, it will make people fearful of the offender. It will stop
them from committing crimes of this nature. The philosophy supports severe
penalties and is hedonistic in nature.

According to Bentham, if criminal behaviour goes unpunished, it not only
clears the way for the offender but also clears the way for someone with a
particularly sinister motive to do the same act again.

For instance, if X receives a life sentence for the crime of theft, it will instil
terror in the minds of A, B, and C who have similar motivations and deter them
from committing theft.

Preventive Theory: The philosophy favours crime prevention over seeking
retribution for it. The theory’s proponents believe that when an offender receives
punishment, it deters him from committing other crimes, so safeguarding society.

According to this argument, attempts to commit crimes are likewise penalised
in order to deter further criminal activity. For instance, if X is jailed for causing
substantial harm, he won’t be able to harm others in the near future.

Reformative Theory: It is regarded as the most humanitarian approach since
it places more emphasis on changing the offender than punishing him. The theory
aims to turn the offender into a law-abiding member of society and to rescue them
from a life of crime.

This idea is supported by contemporary criminology and pynology. By
imposing severe punishment, it aids the offender in self-reform and helps him
comprehend his error so that he does not do the offence again.

Types of Punishment

The Indian Penal Code, or IPC, lists a total of five different types of penalties.
In Indian criminal law, punishment is determined by the seriousness of the offence
while taking into account any mitigating circumstances.

The punishment is more severe the more serious the offence. The degree of
punishment is greatly influenced by factors including intent, motive, the real loss
incurred, provocation, etc. When compromising on punishment, the basic rule to
remember is that it should be proportionate to the offence committed by the
offender.



Section 53 of IPC provides the following Punishments

Death Sentence: Only a small number of crimes, including murder and
waging war, carry the death penalty under the IPC. In the case of BACHAN
SINGH v. STATE OF PUNJAB, it was decided that death should only be granted
in the rarest of exceptional circumstances that undermine social norms and hurt
society as a whole.

It is also acknowledged as the death penalty, and in India, section 354(5)
CrPC states that the death sentence is carried out by “hanging by rope.” Burkina
Faso recently abolished the death penalty in 2018. Venezuela was the first nation to
abolish the death penalty.

Life Imprisonment: The accused is given a harsh prison sentence that lasts
till the end of his natural life, or until his last breath.

Imprisonment: It might be easy or difficult. For minor offences, simple
detention is offered; the condemned is not made to perform strenuous manual
labour. Even while harsh imprisonment, which is reserved for serious offences,
involves arduous manual labour like excavating the ground or cutting wood, Both
simple and strict conditions of confinement are possible.

Forfeiture of Property means that the accused’s property is taken. Most of
the time, civil law is used to impose this kind of punishment. While punishing a
criminal under sections 125, 126, and 127 of the IPC, a state may also leave the
criminal’s property unclaimed.

Fine: A fine may be levied in addition to or as a substitute for imprisonment.
In contrast to compensation, which is handed to a victim, a fine is paid to the state
treasury. If a fine is not paid, the penalty may be raised.

Attempt to Commit an Offence

According to Section 511 of the Code, attempting to commit an offence or
encouraging someone else to commit one constitutes committing the offence
themselves. According to the Indian Penal Code, it is punishable by either life in
jail or imprisonment.

Where there are no express provisions under this Code, such an attempt may
be punished with a term of imprisonment that can reach one and a half of life
imprisonment or one half of the longest term of imprisonment that can be provided
for that offence, or with a fine imposed for committing such an offence, or with
both the imprisonment and the fine.

Check Your Progress
5. What s a Retributive theory?

6. What do you mean by Deterrent Theory?

Elements of a Criminal Offence

According to Stephen, the term crime is defined as “A crime is supposed to be
an act which is forbidden by law and against the moral conduct of the society”.
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Elements of crime are divided as:
1. Human Being
2. Mens Rea

3. Actus Rea
4

Injury

Human
Being

. Elements
Injury i

Crime

Mens
Rea

Actus
Rea

Human Being

Before an act can qualify as a crime with legal repercussions, it must have
been committed by a person. Criminal law only applies to human beings because
only they are obligated to and capable of being publicised.

Mens Rea (Evil Intent)

A fundamental component of a criminal offence is mens rea. “Actus non facit
reum nisi mens sit rea” is well known maxim of criminal law. It means “the act
does not pronounce a man guilty unless his intention were so”.

Further another preposition mentioned as “Actus me invito actus non est
mens actus” meaning that a deed that I commit against my will is not at all my
deed. This means that a deed must have been both voluntarily and criminally
motivated in order to be penalised under law.

A guilty intention or knowledge is a necessary component of all of the
offences listed in the Indian Penal Code (I.P.C.). The words are like voluntary
(under sec. 39 of [.P.C), motive to believe (sec. 26 of 1.P.C), dishonestly (sec. 24 of
I.P.C), fraudulently (sec. 25 of I.P.C) used in the numerous provisions of the code
incorporate the principle of mens rea.

As stated above, in the absence of guilt mind, a person is not guilty, yet there
are numerous offences which do not require guilty mind as a necessary ingredient.



Actus Reus

The actus rea represent the physical feature of the crime. According to Kenny,
“Actus reus” refers to the outcome of human behaviour that the law aims to forbid.

A human being and an evil intent are not sufficient to establish a crime except
it is visible though some voluntary act or omission. Actus reus is the result of
human activity that the law intends to address. Actus reus, in other words, is the
tangible result of human action. The action taken or left undone must violate a
law’s prohibition or command.

Injury

Injury is defined as “any harm whatsoever unlawfully caused to any person’s
body, mind, reputation, or property” in section 44 of the Indian Penal Code.

Thus, we have seen that there are four elements which create a crime.
However, there are some exception (someone or something that is not included) to
this rule. Sometimes what constitutes an offence, even if the act is not attended by a
guilty mind.

In Indian Penal Code, 1860, the intention to commit crime is not solely
punishable, because intention alone cannot constitute a crime. For the conclusion of
a crime, the following four stages has to be crossed:

Crime and Its Essential Elements Under IPC, 1860

Motive

It’s a first stage of crime. An act’s motivation is not a sufficient criterion to
evaluate whether it is illegal in nature. Anything that inspires any form of action is
referred to as a motive. According to the law, an illegal act cannot be justified by
claiming that it was done for a just cause. Although proving motive is not necessary
to establish guilt, it may be taken into account. Nonetheless in the case, where the
case is based on circumstantial evidence motive is relevant factor.

Intention to Commit Crime

The second stage of crime is meaning of the wrong-doer. Any act is
disciplinary only if it has been done with mens rea for achieving a particular
purpose. Also, such intentions must be visible through some over act otherwise sole
intention is not punishable.

Motive or Purpose and Intention are not the Same Thing

The mere intent to commit a crime without carrying it out through any action
is not punished.

Preparation of Crime

Research consists in arranging all such means which are necessary for the
commission of an offence. Under Indian law generally preparation to commit a
crime is not punishable except in following four circumstances:

e (Gathering of weapons, etc., with the goal to wage war against the Indian
government (under sec.122 of I.P.C.)

Introduction
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e Preparation for carrying out a depredation on a power’s peacefully
occupied territory in relation to the Indian government (under sec. 126 of
L.P.C)

e Preparation of making instrument for forging Indian coin and stamp
(under section (233, 234, 253, 256 and 257 of I.P.C.)

e Preparation of committing dacoity (under section 399 of .P.C.)

Commission of Crime

The fourth stage of the crime is attempted for its commission. Positive attempt
is actual commission of crime. It is not important that every attempt for the
commission of crime should be successful. But as it is an attempt towards the
command of crime, therefore every attempted crime is punishable under Indian
penal code.

Therefore, the preparation to commit a crime is different from the attempt to
commit it.

Two Elements of A Criminal Offence

Any criminal offence requires two essential components in order to occur:

1. The illegal manner and the mental component of a guilty mind or
intention. The prosecution must demonstrate that both of these elements
were present in order to prove that a person committed an offence, unless
the offence falls under the uncommon category of a strict liability crime.

2. A person has committed assault if, for instance, they strike another person
without that person’s permission and without a legal justification (such as
self-defense). The act of hitting is banned, and the intention to damage or
injure someone is the mental component, or guilty mentality.

On the other hand, when the mental element, or guilty thought, is missing
when someone unintentionally assaults another, no crime is committed. However,
there are situations when a person may act recklessly, that is, without a defined aim
but disregarding or caring about the results of their actions.

Strict Liability Offences

This rule is not applicable to strict liability offences, which only need to be
committed in order for an offence to be committed. Therefore, a psychological
component is not necessary. Ordinarily, strict liability offences are rather small
regulatory transgressions.

For instance, if a driver is speeding, the prosecution need not prove that they
planned to do so or that they also had a criminal mind. The fact that you are moving
at a prohibited speed alone constitutes an offence because this is a strict liability
offence. The fact that the car’s speedometer was malfunctioning or that the driver
believed they were following the speed limit is not a defence.

Ancillary Criminal Responsibility

The majority of those accused of crimes are repeat offenders. A person who
engages in unlawful behaviour is considered a primary offender in general, but



under the theory of joint enterprise, someone who is just minimally directly
involved with that behaviour may also be held criminally responsible.

Attempts

In a situation where a person was accused of committing a completed offence
but failed to do so, the prosecution may choose to charge them with trying to
commit the offence or they may be found guilty of trying to do the offence.

Conspiracy

Even in cases when there has been no attempt to conduct a crime, people who
organise to do so are frequently found guilty of conspiracy. If there is evidence that
several people conspired to commit a crime and there was an agreement to do so,
those people may also face charges for this offence. For instance, even if no
particular bank was chosen, multiple people who conspired to rob a bank might be
charged with conspiracy.

Check Your Progress

7. Define the term mens rea.

8. Explain the term actus reus.

1.4 CAUSES OF CRIME

A crime is defined by the Oxford Dictionary as an action or omission that
constitutes an offence and is sanctioned by the law. It is well-known that a crime is
a matter of law and fact, not of any kind of opinion. As society evolves, certain
behaviours may become forbidden or restricted. Similarly, some actions are not
treated as illegal.

E.g.: Introduction of by-laws where the local authorities are strictly
prohibiting to drink in designated public places. Politicians that we democratically
elect enact laws. We may occasionally find the law to be frustrating, but there are
democratic ways to amend it.

A crime may be committed for a variety of reasons, including greed, rage,
jealousy, retaliation, or pride. Some people consciously decide to commit a crime,
planning every detail in advance to maximise benefit and minimise risk. People
make decisions based on their actions; some approach crime as a profession or view
it as a regular job because they believe it offers better rewards, praise, and
excitement—until they are caught, that is. When committing a risky crime
successfully, some people get an adrenaline rush, while others act impulsively,
furiously, or in terror.

Anyone accused of a crime has the right to an opportunity to provide their
own defence in a democratic society. Until a criminal court finds them guilty, he or
she will be presumed innocent. The severity of the crime is generally reflected in
the severity of the punishment; the most serious crimes are those that result in
violence and/or fatalities. There are many complex factors that contribute to crime.
People breach the law for various reasons, including poverty, parental maltreatment,
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low self-esteem, and abuse of alcohol and drugs. Due to their birth circumstances,
certain people are more likely to encounter offenders.

Individualist in Addition to a Collectivist Approach

Individualists frequently emphasise a criminal’s own personal frailty as the
cause of the crime. If someone chooses to offend, it is their decision, and if they are
detected, they must deal with the repercussions. Individualists believe that crime
would decrease if penalties were more severe and the police and courts were given
more authority.

Individualist and Collectivist Methods to Crime and Punishment

Collectivists believe that society is unsatisfactory and that some people are
more likely to be affected by criminal activity than others, frequently as a result of
their parents’ or friends’ behaviour.

Collectivists believe that the societal conditions that act as a catalyst for crime
need to be addressed in order to combat it. To reduce the appeal of crime, this may
be accomplished by offering better housing, increased career prospects, and a more
fair society. People are less inclined to break the law if they are employed and
happy with their lives. Governments in the UK and Scotland currently acknowledge
that there are underlying causes of crime and recognise brilliance in both
individualist and collectivist views. However, people must also take accountability
for their own deeds. The government’s job is to combat crime, along with its root
causes and perpetrators.

Causes of Crime also Includes
Nature

Criminal activity seems to be more prevalent among younger people.
According to available data, the brain doesn’t fully mature until around age 25. The
prefrontal cortex, which is responsible for decision-making, is the final part of the
brain to mature. Some people think that people commit crimes because it is in their
“nature” to do so. Here is evidence that suggests some people are, as one might
expect, more inclined to commit crimes than others. According to some research,
criminals are more likely to become enraged or have less empathy for the
sentiments of others.
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Nurture

According to the argument of nurture, those who are poor, drink alcohol, or
are subjected to peer pressure are more prone to commit crimes.

Deprivation

Poverty may contribute to crime, as evidenced by the higher crime rates in
deprived communities. For instance, West Dunbartonshire, Glasgow City, Dundee
City, and East Renfrewshire all have higher crime rates than East Dunbartonshire,
East Renfrewshire, and Moray.

Alcohol

Crime is greatly facilitated by alcohol. People who are intoxicated may be less
concerned about the effects of their actions since they are unable to regulate their
own emotions. Alcohol consumption contributes to several accidents. According to
the Scottish Prison Service Prisoner Survey (2019), 40% of inmates admitted to
being intoxicated when they committed the offence.

Consequences of Crime

1. You’re agitated, angry, or feeling other powerful emotions

Many individuals are shocked by how upset they become following a
crime. These intense feelings may leave you feeling even more uneasy
and confused.

After experiencing crime, many people feel angry, disturbed, or terrified,
but various people will react in different ways.

2. Everything falls apart for you overnight

Sometimes people appear to be very normal for a while before things
start to suddenly go apart.
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3. You display bodily symptoms
Others could experience bodily symptoms like fatigue or a sickness.
4. You blame yourself, believing that you ought to have acted otherwise

It’s crucial to realise that you are not at fault. Many victims feel guilty or
ashamed to ask for help.

5. You experience chronic issues like depression or an illness associated
with anxiety.

Even while crime might have serious short-term consequences, most people
don’t experience any long-term negative effects. Sometimes people do experience
long-term issues, such as depression or anxiety-related disorders, and a few people
experience post-traumatic stress disorder, which is a severe, protracted reaction to
witnessing a crime (PTSD). We can provide you with information and support to
aid in your recovery, regardless of how you were impacted. Learn more about the
effects of crime on your health.

Causes of Crime
1. Financial Condition

This can be perhaps one of the prime real reasons why folks obligate crimes.
Financial deprivation is understood as an important instigator during this regard.
Over 20,000 children die each day as a result of poverty, according to the United
Nations. Over one billion children live in poverty globally. People frequently
engage in criminal activity in any nation where economic hardship is severe. Many
people gamble themselves in criminal cases because to poverty and inadequate
economic conditions.

In addition, when people are unable to earn for an extended period of time,
they frequently start to lose patience. Occasionally criminals love to learn from TV
or Web Series and get the inspiration to follow the same for committing the crime
and as a result, the poor are getting poorer by the day.

2. Peer Pressure

Younger people commit crimes more frequently due to peer pressure. This
occurs when a person does something against their will or is persuaded to do it. For
some crimes, those who commit them most often are between the ages of 15 and 17.
Some youngsters engage in criminal activity merely because they witness many of
their friends engaging in it. Top faculty students and enrolled students frequently
engage in drug use, marijuana use, and other activities. Young age is crucial
because one isn’t overloaded with knowledge, which is why many people make the
error of becoming criminals for no apparent reason. Most young people who lack
the self-control to prevent or address minor crimes naturally find themselves in
serious difficulty. Unfortunately, a lot of kids engage in activities that are illegal
and don’t realise that by doing so, they are committing many crimes. Peer pressure
is another ill-respected factor that pushes young people to adopt integrity as the
latest fad.



3. Medication

Medication have continually been extremely complained by critics. Someone
who is hooked to drugs may occasionally do something against their better
judgement. Drug users are innately unable to motivate themselves to overcome
addiction, which causes their lives to fill with unnatural habits. An individual who
lives a deprived lifestyle is more likely to develop bad behaviours that they should
avoid. When the most violent criminals were questioned about their crimes during a
study, they blamed drugs as one of the main causes. Another epidemic that is
rapidly spreading and has quietly consumed many aspects of the globe is
dependence. 0.7 million people have died in America alone as a result of drug
addiction.

4. Politics

The majority of the time, this problem is ignored. Bringing it into the spotlight,
nevertheless, is crucial. A number of politicians arm kids with firearms and engage
in illegal activity because they want people to vote for them in elections. Politicians
frequently hire large masses of people at lower prices to break into a building or
produce a warlike situation inside the nation nowadays. To be honest, politics is
usually the root of all problems in countries that haven’t calmed down since it has
consistently been the subject of intense media scrutiny. Politicians frequently kill
individuals and are convicted of killing them in developing nations. In various
instances, politicians in Asian nations have been revealed to have murdered large
numbers of their constituents.

5. Faith

Another audacious aspect of this world might be faith. Nobody will dispute
the fact that conflicts over religious and cultural issues still exist in society. Even if
one believes that practising their own religion is a fundamental human right, many
uneducated and illiterate people are unable to comprehend this. Spiritual extremists
have been suspected of killing innocent persons in various homicide cases,
according to their faculties of thought.

6. Family Conditions

Another responsibility for someone suspected of committing a crime is their
family. If you’re a poor individual without the resources to support your entire
family, you could at some point think about taking the risky route to provide for
your family. When people are questioned, they typically say that their inability to
leave prison is due to having to provide for their families. There are several issues
that arise inside the family that drive someone to engage in criminal activity. Many
youths participate in criminal activity because they feel it is their duty to support
their families, even if that involves breaking the law. In many murder instances,
young individuals are frequently apprehended and subsequently confess, saying
that the wealthy had generously paid them to attempt to commit an illegal act.

7. The Society

Norms and standards in society have always been fascinating. Today,
relationships and a reasonable level of living are prized more highly than money.
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Many people struggle to distinguish between their necessities and wants because
they are so focused on succeeding. You can never guarantee that crimes won’t be
done in a society where even institutions teach students how to make money rather
than how valuable it is. Some parents have the odd tendency of comparing their
kids to other kids, which leads to their kids frequently engaging in illegal activity to
make a lot of money. Less fortunate people frequently feel pressured to work more
when wealthy people flaunt their money in public. Therefore, you are somehow
influencing the crime statistics of the society if you flaunt your wealth in front of
the needy and destitute or anyone from a middle-class background.

8. Unemployment

The key reason why so many people commit crimes is frequently this
drastically rising aspect in so many nations. The fact that more than 30% of
individuals in the world are unemployed may surprise some. After spending years
in high school and university studying, it can be rather discouraging when one still
cannot find employment. Not only do underdeveloped countries experience
unemployment, but developed countries also experience it frequently. Without
thinking, many spend a lot of money on their education, yet they rarely find a
suitable job right away once they graduate. Most young people’s careers come to an
end when they start committing crimes fairly early in their lives.

9. Deprivation

This is yet another important factor contributing to the daily rise in crime.
People frequently resist and move on to engaging in scandalous acts in nations
where even the most basic rights are economically denied. Furthermore, disputes
over land, property, riches, etc. are frequent in tiny groups. Therefore, many people
commit crimes so that the world can know what they have done in order to get their
views heard. Irritated people frequently wreck cars, homes, and other property,
especially during election campaigns, to demonstrate to the government how nasty
they can be if not granted their rights.

10. Unfair Judicial System

People who are not treated fairly become hostile and frequently commit
crimes. Even while most courts of law make an effort to act in accordance with the
evidence that is available to them, occasionally the innocent are found guilty in
court, forcing them to display their worst traits to the public. Thousands of people
commit crimes and accuse the legal system of being unfair. When they don’t get
justice, they frequently kill the captivating party members. People frequently kill
each other in small villages for trivial reasons in many developing nations.



Leading Cases Based on Crimes
Recent Landmark Criminal Law Judgments

Rambabu Singh Thakur v/s Sunil Arora (2020)
Facts of the Case

In this case, the Indian Supreme Court noted that since the country’s last four
general elections, there has been an increase in the number of criminal politicians,
and political parties have not provided an explanation for why they chose a
candidate with a criminal record. In 2004, there were criminal proceedings pending
against 24% of Parliamentarians. This increased to 30% in 2009, to 34% in 2014,
and to 43% of MPs in 2019 who were the subject of active criminal investigations.

Judgment of The Court

The Supreme Court ordered the political parties at the Central and State levels
to post accurate information about the criminal cases that are still pending against
the chosen candidates, along with the justifications for their selection over other
candidates who have a clean record, on their respective websites.

Additionally, this material must be published on the official social media
channels of the political party, such as Facebook and Twitter, as well as in one local
newspaper, one national newspaper, and on those channels. The information must
be made public within 48 hours of the candidate’s selection or at least two weeks
prior to the opening date for nominations, whichever comes first.

Within 72 hours of the selection of the candidate, all concerned political
parties must also submit a report to the Election Commission of India detailing
their compliance with the court’s directives. If any political party fails to do so, the
Election Commission will notify the Supreme Court of India that they have violated
the court’s orders.

Anuradha Bhasin v/s Union of India (2020)
Facts of The Case

However, one of the issues in the case was regarding the excessive application
of Section 144 of the Code of Criminal Procedure, 1973, which gives a magistrate
the authority to impose restrictions on movement and speech in areas where trouble
could break out. The case primarily dealt with the suspension of the internet in the
State of Jammu and Kashmir following the revocation of Article 370 of the Indian
Constitution.

Judgment of The Court

In this case, the Supreme Court of India ruled that legal speech cannot be
suppressed by the application of Section 144 of the Criminal Procedure Code. The
court further ruled that Section 144 of the CrPC is both preventative and remedial
in nature and should only be used when there is a threat to life or property or where
there is a reasonable expectation of danger. The authority granted by Section 144 of
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the Criminal Procedure Code may not be utilised to repress the legal exercise of
any democratic rights, including the expressing of grievances or opinions.

The Apex Court also ordered the respondent-State or competent authorities to
publish all current and future Section 144 of the CrPC orders and to suspend
telecom services, including internet, so that anyone who might be impacted by
them could challenge them in court or in another appropriate forum.

The Court additionally ruled that an order issued in accordance with Section
144 of the CrPC must include all relevant information to allow for judicial review.
The authority must be used in a legitimate and reasonable manner, and it must be
granted by relying on relevant facts that show the application of thought necessary
for judicial review.

Paramvir Singh Saini v/s Baljit Singh (2020)
Facts of The Case

After hearing from the knowledgeable amicus curiae, the Supreme Court of
India in this case took into account the directives made in the 2015 decision Shri
Dilip K. Basu v/s. State of West Bengal and Others, which held that CCTV camera
footage must be installed and a report of its findings must be published on a regular
basis.

Judgment of The Court

In this case, the court ordered all the States and Union Territories to install
CCTV cameras in their local police stations and submit an affidavit to that effect
within six weeks of the judgment’s delivery.

The Supreme Court also ordered the installation of CCTV cameras with night
vision and audio and video footage at the offices of the Central Bureau of
Investigation (CBI), National Investigation Agency (NIA), Enforcement
Directorate (ED), Narcotics Control Bureau (NCB), Department of Revenue
Intelligence (DRI), Serious Fraud Investigation Office (SFIO), and other
comparable central agencies at the locations where questioning of suspects takes
place.

Abhilasha v/s Prakash and Ors. (2020)
Facts of The Case

The respondent’s daughter is only entitled to maintenance under Section 125
of the Code of Criminal Procedure, 1973, until she reaches the age of majority,
according to the petition filed by the appellant in this case, which challenges the
Punjab and Haryana High Court’s ruling upholding the sessions court’s ruling.

The appellant filed a review petition under Section 482 of the Code of
Criminal Procedure, 1973, feeling wronged by the sessions court’s ruling.
Eventually, the case was heard by the Punjab and Haryana High Court, which
likewise affirmed the sessions court’s ruling. Subsequently, the case was heard by
the Supreme Court of India.



The fundamental question in this case was whether a Hindu daughter who is
not married can ask her father for support under Section 125 CrPC till she marries
or until she reaches the age of majority.

Judgment of The Court

According to Section 20(3) of the Hindu Adoption and Maintenance
Legislation, 1956, an unmarried Hindu daughter can request support from her father
until she gets married, but only if she can demonstrate that she is unable to support
herself. Only then would she be eligible for support under the 1956 act.

Vineeta Sharma v/s Rakesh Sharma (2020)
Facts of The Case

In the aforementioned case, it was questioned whether the Hindu Succession
(Amendment) Statute, 2005, which grants a daughter the same right to inherit
ancestral property, had a retroactive impact to the point where the appellant
daughter’s father was deceased when the act went into effect in 2005.

Judgment of The Court

In this case, the Supreme Court of India ruled that the 2005 amendment has
retroactive effect and that a daughter will always be a coparcener, regardless of
whether her father is alive or was alive at the time the 2005 amendment took effect.

The court determined that daughters born before or after the start of the 2005
modification hold the same status of coparcener as a son under Section 6 of the
Hindu Succession Act. The court further supported the ruling in Danamma @
Suman Surpur v/s Amar (2018), in which the Supreme Court determined that
Section 6’s provisions grant the daughter coparcener full rights. Any co-borrower,
including a daughter, is eligible to claim a share of the co-property borrower’s.

The Hindu Succession Act, 1956’s Section 6 clause, which created the formal
fiction of division, did not really cause the coparcenary to be divided or disrupted
when it was first passed. The fiction was only used to determine the deceased co-
portion borrower’s where a female heir or male related of such a female survived
him.

Amish Devgan v/s Union of India (2020)
Facts of The Case

A religious debate that the petitioner, who is also a journalist, moderated and
anchored resulted in the filing of at least seven First Information Reports (FIR)
against him in this case. Under Article 32 of the Indian Constitution, the petitioner
in this case eventually made it to the Supreme Court of India. Sections 153B and
295A of the Indian Penal Code, both of which are penal, are concerned with
violating the religious emotions of a group.

Judgment of The Court

In this case, the Supreme Court of India focused primarily on the distinction
between hate speech and free speech, the necessity of making hate speech illegal,
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and the criteria for identifying hate speech. The judge ruled that it’s critical to
distinguish between free speech and hate speech. While exercising one’s right to
free speech includes the ability to object to government actions, hate speech is the
act of inciting hatred towards a group or community.

The court also recognised that there are boundaries that rational responses
must fall within, which also includes taking into account the particulars of a
situation and the circumstances, as well as whether a particular group is likely to be
impacted. At the same time, the court recognised that society is entitled to a certain
amount of tolerance.

Anversinh @ Kiransinh Fatesinh Zala v/s State of Gujarat (2021)
Facts of The Case

In this instance, the appellant appealed the High Court of Gujarat’s decision to
dismiss the charges under Section 376 of the Indian Penal Code, 1860 while
upholding the allegations of kidnapping under Sections 363 and 366 of the IPC to
the Supreme Court of India.

In this case, the key question on the court’s agenda was whether a consensual
relationship might serve as a defence against the allegation of kidnapping a minor.

Judgment of The Court

In this case, the Apex Court ruled that a consensual relationship is
inadmissible as a defence to a charge of kidnapping a minor. The court ruled that
the extravagant passion or love of a young girl cannot be accepted as a defence
since doing so would violate the abduction offense’s protective nature.

In the case of State of M.P. v. Surendra Singh (2014), the Apex Court
declared that imposing punishments with excessive sympathy would be detrimental
to the justice system and undermine public trust in the rule of law. According to the
crime’s type and the manner in which it was committed or carried out, every court
must impose the appropriate sentence. The sentencing courts are required to take
into account all pertinent information and circumstances that have an impact on the
sentence and then proceed to impose a sentence that is appropriate for the
seriousness of the offence.

When deciding whether punishment is suitable, the court must take into
account both the victim’s rights and the rights of society as a whole. The meagre
punishment imposed purely only on the passage of time without taking the
seriousness of the offence into account would be unproductive in the long run and
detrimental to society.

The court further held that the punishments under Section 366 of the IPC
would be triggered once the prosecution proved that the evidence shows that the
kidnapping was done with the knowledge or intent to force the girl into marriage or
to engage in illicit sexual activity with her, but no violation of Section 376 could be
proven against the accused.



Laxmibai Chandaragi B v/s State of Karnataka (2021)
Facts of The Case

In the aforementioned case, the petitioner’s father reported his daughter
missing in a police report. The marriage certificate was shared by the petitioner to
her family through WhatsApp, and it was discovered during the investigation that
the complainant’s daughter had wed petitioner no. 2 without her will.

Despite being aware of the petitioner’s marital status, the investigating officer
(IO) in this instance insisted on recording petitioner no. 1’s remarks at the police
station rather than at her place of home.

Judgment of The Court

In this case, the Apex Court placed a strong emphasis on the actions of the 10
and other police authorities because they were not only in charge of pressuring a
woman to give a statement to the police but also of threatening her with the false
case that her parents might report to the police, which would lead to the arrest of
her husband.

The court further ruled that when two adults willingly decide to get married,
there is no requirement for the clan, family, or community’s approval.

Union of India v/s Prateek Shukla (2021)
Facts of The Case

In this matter, the respondent’s company bought 896 grammes of acetic
anhydride and 1.885 kg of amphetamine despite not depositing its quarterly returns
as required by the Narcotic Drugs and Psychotropic Substances (Regulation of
Controlled Substances) Order, 2013. The respondent received notices under Section
67 of the 1985 Narcotic Drugs and Psychotropic Substances Act. Based on the
information provided by the informants, a search was conducted during which 9650
kg of acetic anhydride were discovered, and the accused was found guilty under the
NDPS Act. The accused eventually filed an appeal with the High Court, which
granted him bail on the grounds that he had a good background and was intelligent.

Judgment of The Court

The Supreme Court of India ruled that the learned High Court erred in
granting bail to the accused because it did not take into account the accused’s
educational background and clean criminal record when applying the reverse
burden of proof, which is on the accused in NDPS cases as per Section 68(J) of the
NDPS act, 1985.

In light of this, the Supreme Court reversed the High Court’s decision to give
the accused bail and revoked it.

Shivaji Chintappa Patil v/s State of Maharashtra
Facts of The Case

According to Section 302 of the Indian Penal Code, 1860, the accused in this
case was found guilty of homicide for the death of his wife by the sessions court
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and later by the High Court. Both courts made use of the medical examination,
which was rife with contradictions. The Supreme Court of India was eventually
consulted on the subject.

Judgment of The Court

In this case, the Apex Court ruled that the Sessions Court and High Court
erred in concluding that the prosecution had shown the accused’s guilt beyond a
reasonable doubt. The Apex Court further ruled that, unless the victim is a child, is
extremely frail and helpless, or is put unconscious by some intoxicating or narcotic
drug, there is typically more than one person engaged in homicide cases and
homicidal hanging cases.

In Sharad Birdhi Chand Sarda v. State of Maharashtra (1984), the Apex Court
listed five requirements that must be met for a case against an accused person to be
considered completely proven.

It is important to thoroughly establish the facts from which guilt is to be
inferred.

In other words, the facts should not be able to be explained by any other
hypothesis save that the accused is guilty. They should only be compatible with the
premise that the accused is guilty.

The environment should have a clear tendency.

All possibilities should be ruled out except for the one that needs to be
confirmed.

Evidence must be presented in a chain that is both convincing enough to prove
the accused’s guilt beyond a reasonable doubt and thorough enough to eliminate all
other reasonable explanations.

The Supreme Court also ruled that hanging markings on the victim’s neck in
cases of suicide are upward ears, which was supported by the senior medical officer.
As a result, the Apex Court reversed the Sessions Court and High Court’s
judgments of conviction and cleared the defendant of all charges.

State of Rajasthan v/s Love Kush Meena (2021)
Facts of The Case

The main issue in the case was whether the respondent would have the
opportunity to join the Rajasthan Police Services as a police constable if given the
benefit of the doubt and found not guilty of the charges brought against him under
Sections 302, 323, and 341 of the Indian Penal Code read with Section 34.

Judgment of The Court

The Apex court said that the mere fact of an acquittal will not suffice and that
it relies on whether the acquittal was obtained on the basis of the benefit of the
doubt or was clean because of the complete lack of evidence in the case of Avtar
Singh v. Union of India and Ors. (2016). The court additionally ruled that in



circumstances of serious crimes, if the respondent is found not guilty only on the
basis of the presumption of innocence, such person is not eligible for appointment.

Sudha Singh v/s State of Uttar Pradesh and Anr. (2021)
Facts of The Case

In this instance, the victim’s widow appealed the High Court’s decision to
give bail to the suspect who had been detained on suspicion of violating Sections
120B, 302, 3, and 25 of the 1959 Arms Act. The appellant claimed that the
defendant was a contract killer who was involved in at least 15 active legal matters,
including murder, attempted murder, and criminal conspiracy. The appellant has
also contended that the learned High Court disregarded the accused’s prior criminal
history while acquitting him, as well as the threats made against the witnesses,
which compelled the Sessions Court to provide them with security.

Judgment of The Court

In this case, the Apex Court believed that the High Court made a mistake by
giving bail to the accused without taking into account the threats the accused had
been making against the witnesses, which had compelled the Sessions Court to give
the witnesses police protection. The Apex Court emphasised the Neeru Yadav v.
State of U.P. (2015) case when it declared that the courts must take into account all
of the criminal’s circumstances before granting bail. It also stressed the 2010 case
of Prasanta Kumar Sarkar v. Ashish Chatterjee and Others and outlined a few
criteria for High Courts to follow in order to carefully adhere to the ratio
established by a catena of decisions when exercising their discretion:

Whether there was a solid foundation or grounds to suspect the accused had
committed the crime.

Charges’ nature and seriousness.

A conviction would result in a severe sentence.

The risk that, if granted bail, the accused will elude capture or leave.
Character, conduct, resources, standing, and position of the accused.
Chances that the offence will be committed again.

A plausible fear that the witnesses will be persuaded.

The chance that granting bail may impede the course of justice.

The ruling of the High Court granting bail to the accused was overturned by
the Apex Court after taking into account all of the aforementioned factors.

Patan Jamal Vali v/s The State of Andhra Pradesh (2021)
Facts of The Case

In this case, the appellant appealed the Andhra Pradesh High Court’s
judgement convicting the accused under Section 3(2)(v) of the Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act, 1989, and Section 376(1) of
the Indian Penal Code, 1860, to the Supreme Court of India.
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In this instance, the appellant claimed that the requirements of Section 3(2)(v)
had not been proven. The American Kimberly Crenshaw idea of intersectionality
was taken into consideration by the court.

Judgment of The Court

The court used an intersectional lens to analyse Article 15(1) of the Indian
Constitution, which offers legal protections against discrimination, while focusing
on the Navtej Singh Johar v. Union of India (2018) case.

The court decided that the term “intersectionality” refers to oppression that
results from the mingling of numerous forms of discrimination, which when taken
together result in something distinct from other forms of discrimination taken
separately.

The court further ruled that although some actions had been taken over a
period of time, they had gone too far, were insufficient, and had not even attempted
to restructure and transform society and its institutions. Nevertheless, the state was
required to make sure that no woman was subjected to discrimination because of
caste or religion.

When discussing how discrimination brought on by intersecting identities
causes violence against particular communities, genders, religions, etc., the court
also made reference to the Justice JS Verma report, which was created in the wake
of the 2012 Delhi gang-rape case. The court also addressed the status of women in
Indian society today, concluding that while laws are being passed to effect change,
more effort must still be done to ensure that the laws serve the purposes for which
they were passed.

The SC and ST Act’s Section 3(2)(v) was the court’s final topic of discussion.
After concluding that there were no grounds for conviction under the relevant
section, it overturned the conviction and upheld the accused’s conviction under
Section 376(1) of the IPC.

Achhar Singh v/s State of Himachal Pradesh (2021)
Facts of The Case

In this instance, the appellants, who had been wronged by the Himachal
Pradesh High Court’s ruling, appealed to the Supreme Court of India, where they
contested the High Court’s decision to nullify the Sessions Court’s acquittal ruling.

The appellants Nos. 1 and 2 in this case were found not guilty by the Sessions
Court by applying the presumption of innocence after being tried under Sections
452,326, 323 and 302 of the Indian Penal Code, 1860, respectively.

The appellant’s attorney argued that additional review by the High Court
according to Section 378 of the Code of Criminal Procedure, 1973 was not required
as long as the trial court’s opinion was a feasible one, citing the case of Murugesan
and 16 Ors v/s State Tr. Insp. Of Police (2012).



The Supreme Court of India was asked to decide whether the learned High
Court was right in intervening with the trial court’s judgement of acquittal under
Section 378 of the Criminal Procedure Code.

Judgment of The Court

The presumption of innocence of the accused until proven guilty by a
competent court is one of the most significant aspects of criminal law, according to
the Supreme Court of India in this case. In the current case, the trial court had
found the accused not guilty after carefully considering all the available records,
evidence, and witnesses. When there are two opposing viewpoints, the High Court
may not overturn the trial court’s decision under the authority of Section 378 of the
Criminal Procedure Code. However, such a rule cannot be expanded to reflect the
specifics of an appeal against an appeal order under Section 378 of the Criminal
Procedure Code, which is restricted to determining whether the trial court’s
perspective was viable or not. Furthermore, there is no bar on the High Court to re-
appreciate the evidence during an appeal against the order of acquittal.

As a result, the Supreme Court of India in this case confirmed the conviction
of both accused parties, one of whom was accountable for striking an elderly
woman in the head with a stick, resulting in her instantaneous death. The court
further held that the fact that witnesses’ testimony was exaggerated suggests the
elements and ingredients of truth and that convictions can be made based on
insufficient evidence when the rest of the evidence establishes the defendant’s guilt.
The case of Gangadhar Behera and Others v. State of Orissa was cited as an
example (2002).

Lakshman Singh v/s State of Bihar (Now Jharkhand) (2021)
Facts of The Case

In this instance, the appellant felt wronged by the High Court’s decision
upholding the accused’s conviction under Sections 323 and 147 of the IPC, which
was brought before the Supreme Court of India.

According to the prosecution, one of the accused also discharged a revolver at
a person after the accused created an unlawful assembly and attempted to steal the
aggrieved person’s voters list. When the aggrieved person refused, the accused
began beating him.

For violations of Sections 323, 307, 147, 149, and 379 IPC, the learned trial
court found 16 individuals guilty.

Judgment of The Court

The conviction of the appellants under Sections 323 and 147 of the IPC was
maintained by the Supreme Court of India. The People’s Union for Civil Liberties
and Others v. Union of India (2004) case, which determined that the right to vote is
a component of the right to free expression and that democracy must be
strengthened, was then highlighted by the court.
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The court further ruled that “ensuring that voters have the freedom to exercise
their right to free choice should be the fundamental goal of the electoral system.
Because it ultimately undermines democracy and the rule of law, any attempt at
booth capturing and/or fake voting should be met with stern punishment. The right
to a free and fair election cannot be limited by anyone.”

Harshvardhan Yadav v/s State of U.P. and Others (2021)
Facts of The Case

According to Section 376 of the Indian Penal Code and Section 3(2)(v) of the
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act of 1989, a
special judge’s ruling in this case was appealed to the High Court of Judicature in
Allahabad. According to Section 14 of the SC and ST Act, 1989, an appeal was
filed in the current instance. In court, the appellant had contended that he had been
imprisoned since November 2020 and had no prior criminal record. The accused
was also prepared for competitive tests and has a background in academia. He
asserted that the FIR against him had been filed as a result of an entirely bogus
allegation. Medical assessment of the victim revealed no evidence of rape. The
hotel’s manager and waiter provided statements to the investigating officer in
accordance with Section 161 CrPC during the investigation and disputed the
claimed event.

Judgment of The Court

The High Court ruled that rape is the most physically and morally despicable
crime in society, with effects on the victim that last a lifetime, even if it found the
accused guilty under Section 376 in the current case. It’s becoming more common
for the accused to have sex with the victim with her consent. Such cases of having
sex under the false pretence of marriage are on the rise, as the accusers believe they
may avoid punishment by abusing the legal system.

Because of this, the legislature must pass specific legislation addressing the
instances in which the accused obtains the victim’s consent to engage in sexual
activity with her under a false promise of marriage. However, in the interim, the
court must take into account the protection of women who are the victims of sexual
activity under a false promise of marriage.

The court additionally ruled that the mindset of male chauvinism, which views
women as nothing more than objects of pleasure, needs to be carefully addressed. It
should also be dealt with in a way that increases women’s sense of security in
society.

Smt Aneeta And Another v/s State of U.P. And 3 Others (2021)
Facts of The Case

In this case, the petitioner requested the High Court of Judicature in Allahabad
to issue an order through a writ of mandamus to protect the petitioners’
fundamental rights, which are protected by Articles 21 and 22 of the Indian
Constitution, and to make sure that their safety and protection are not violated.



Petitioner No. 1 and Petitioner No. 2 are not married; Respondent No. 4 is
Petitioner No. 1’s husband, and the Prosecution’s argument is that Petitioner No. 1
is living with Petitioner No. 2 as a result of Respondent No. 4’s torturous actions.

Judgment of The Court

While rejecting the petitioners’ appeal, the High Court said that such illegality
cannot be tolerated because if it were to continue tomorrow, the petitioners could
claim to have sanctified their unlawful relationships. The social fabric of this nation
cannot be sacrificed for live-in relationships. By ordering the police to provide
them with protection, we might be inadvertently endorsing such unlawful
relationships.

The court additionally fined the petitioners 5000 rupees.

Check Your Progress
9. How does the Society impact on Unfair Judicial System?

10. Why unemployment is there in the marketplace even if all are educated?

1.5 ANSWERS TO ‘CHECK YOUR PROGRESS’

1. According to the Blackstone, a crime is an act that is either done or not
done in violation of a public law that either commands or forbids it.

2. A crime is an act committed in desecration of a law prohibiting it or
omitted in violation of a law ordering it.

3. The oldest type of punishment is retributive theory, which is founded on
the concepts of recompense or retribution. It implies that the punishment
must be meted out in a manner that is proportionate to the loss or harm
that the wrongdoing resulted in.

4. Bentham, the creator of the deterrent theory, held that if one offender
received punishment, it would dissuade others from committing a similar
offence. When punishment is meted out, it instils fear in the hearts of
those around the victim. It will deter them from committing crimes of this
nature.

5. Indian Penal Act was enacted in the year 1860.

6. According to the definition of crime given in the Indian Penal Code, a
crime is only committed when a person knowingly engages in a legal
prohibition.

7. Mens rea states that a man is not guilty of a crime unless his intention
was to do so.

8. Actus reus refers to the outcome of human behaviour, which the law aims
to forbid.

9. Community differences, racism, political view causes the increase in
Unfair Judicial System.
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10.

Due to increase in competition, many people are remaining as jobless
instead of employed. Earlier, whoever was educated was able to get a job,
however, everyone mostly is an educated person and therefore sources of
getting employment becomes limited and due to this, there is still
unemployment in the marketplace.

1.6

SUMMARY

One of the causes of crime among young people is peer pressure. When
someone is coerced or persuaded to act in an unconventional manner, this
occurs. The prime criminal years for some crimes fall between the ages of
15and 17.

Another audacious aspect of this world might be faith. Nobody will
dispute the reality that there are still conflicts in society related to
religious and cultural differences.

Collectivists believe that society is not good enough and that some people
are more likely to be victimised by criminal activity, frequently as a result
of the behaviour of their parents or friends.

Even though there hasn’t been a single attempt to conduct the crime,
conspirators are frequently found guilty of the offence.

There are many motives for committing a crime, including money, rage,
jealousy, retaliation, or pride. Some people consciously decide to commit
a crime, planning every detail in advance to maximise benefit and
minimise risk.

This rule is not applicable to strict liability offences, which only need to
be committed in order for an offence to be committed.

1.7

KEY TERMS

Trial: It has not been defined by the code. It denotes all proceedings
conducted by code other than inquiry.

Victim: A person who was harmed or lost anything as a result of the
accused’s alleged actions or inactions.

Summon: An offense-related case that is not a warrant case

Warrant Case: It denotes a situation involving a crime carrying a
mandatory minimum sentence of life in prison or death.

Report: According to Section 2(d), complaint does not include police
report.

Mens Rea: It means an intention to forbidden act.

Intention: The word intention means that an intended act is in the future
and the law makes relevant statements made by a conspirator with
reference to the future.



Expiate: The word ‘expiate’ means “to make complete atonement for, or
to make satisfaction or reparation for”.

Forfeiture of Property: Property forfeiture refers to the state taking
away a criminal’s possessions as a form of punishment.

1.8 SELF-ASSESSMENT QUESTIONS AND EXERCISES

Short Answer Questions

1
2
3.
4

e

10.

Write a few examples of the criminal law.
What is the full form of PIL?
What is the full form of FIR?

. Name the three Presidency cities in which High Courts were first

established.

What is the present location of Supreme Court of India?
When did the Supreme Court plan the mechanism of PIL?
State the levels of court in our country.

Explain the Indian Penal Code and its significance.
Explain Crime as per Blackstone.

How faith is a cause of crime?

Long Answer Questions

1.

wok wN

e

10.

Is Indian judiciary dependent or independent?

How many levels of court are there in India?

Which court is at the open level?

What is the meaning of integrated judicial system in respect to India?

Where can a person appeal if he believes that decisions made by the
lower court is not just?

In which year was the PIL mechanism was devised by the Supreme Court?
Which law deals with conduct or acts that the law defined as offences?
When was the Supreme Court established in India?

State the basic difference between criminal law and civil law.

How does the Supreme Court safeguard the protection of Fundamental
Rights?
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Learning Objectives:

By the end of this unit, the learners would be able to:
e Describe nature of social factors about society
o Identify scope of differential association

e State the theory of delinquent sub-culture

e List the reasons behind the anomie theory

Structure:

2.1 Introduction
2.2 Theory of Differential Association
2.3 Theory of Delinquent Sub-culture
2.4 Anomie Theory
2.5 Labelling Theory
2.6 Answers to ‘Check Your Progress’
2.7 Summary
2.8 Key Terms
2.9 Self-Assessment Questions and Exercises

2.10 References

2.1 INTRODUCTION

A crime is an unlawful conduct that is subject to legal repercussions. A crime
is an action that harms both the perpetrator and society, community, or state.
Various factors may drive an individual to commit crime in order to meet their
wants.

Criminal behavior refers to any action or behavior that violates the law,
whereas crime refers to the specific action that represents such behavior. It is not
crime that is unique; the risk that a person would commit a crime is increased by
various properties of the central and autonomic nervous systems that interact with
the environment, upbringing, and a range of other variables.

Social variables are those that are part of society and have an impact on an
individual through their structure and direction. Individual, familial, peer, financial
position, and educational contexts serve as the social frames of reference for
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analysing crime (Leonard in the year 2013). Theoretical outlines and research data
have suggested that criminal behaviour results from a variety of social interactions
and circumstances and is connected to a variety of ongoing social practises.

Check Your Progress
1. Is Crime committed to fulfil one’s needs?

2. What includes social factors?

2.2 THEORY OF DIFFERENTIAL ASSOCIATION

Overview

As a learning explanation of deviance, sociologist Edwin Sutherland first put
forth differential association theory in 1939.

According to the differential association hypothesis, social contacts with other
people shape a person’s values, attitudes, methods, and motivations for criminal
behaviour.

Despite objections from detractors who claim it ignores personality traits, the
differential association theory is nevertheless crucial to the study of crime.

According to the differential association hypothesis, people pick up values,
attitudes, methods, and reasons for committing crimes through their encounters
with other people. Sociologist Edwin Sutherland initially introduced it in 1939 and
refined it in 1947. It is a knowledge theory of deviance. Since then, the theory has
remained crucial to the study of criminology.

Origins

The reasons for criminal behaviour were numerous and contradictory before
to Sutherland’s development of his differential association theory. Jerome Michael,
a law professor, and Mortimer J. Adler, a philosopher, saw this as a weakness in the
profession and said that criminology had not developed any explanations for
criminal behaviour that were supported by science.

Sutherland gathered information from three sources:

(i) Shaw and McKay’s research on the geographic distribution of juvenile
delinquency in Chicago;

(i) The research of Sellin, Wirth, and Sutherland himself, which concluded
that conflicts between cultures were the root cause of crime in
contemporary civilizations;

(iii) According to Sutherland’s own research on specialised thieves, becoming
a professional burglar requires becoming a member of a gang of
professional burglars and learning from them.

In the third edition of his book Principles of Criminology, published in 1939,
Sutherland first described his hypothesis. For the 1947 publication of the book’s
fourth edition, he next examined the theory. Since that time, differential association
theory has gained a lot of traction in the study of criminology and opened up a vast



new field of study. The theory’s broad capacity to explain all types of criminal
behaviour, from juvenile delinquency to white collar crime, is one of the reasons it
remains relevant today.

Nine Propositions of Differential Association Theory

Sutherland’s perspective focuses on how something happens rather than why
someone becomes a criminal. He offered nine statements that encapsulated the
fundamental ideas of differential association theory:

1. Criminal behaviour as a whole is learnt.

2. Through contacts with others and a process of communication, criminal
behaviour is educated.

3. The majority of criminal behaviour is learned through tight, personal
connections and groups.

4. Learning illegal behaviour may involve learning the methods to use the
behaviour as well as the justifications and justifications that would justify
it, as well as the attitudes required to orient a person towards such
behaviour.

5. Through the assessment of local legal systems as favourable or
unfavourable, criminal behaviour is educated in its direction of motives
and energies.

6. An individual will signal to become a criminal when the number of
favourable readings that support breaking the law surpass the
unfavourable interpretations that don’t.

7. Not every differential relationship is the same. They can differ in terms of
length, frequency, and intensity.

8. The same mechanisms that are used to learn about any other behaviour
are also used in the process of learning criminal behaviours through
encounters with others.

9. Criminal behaviour may appear to reflect generalised needs and values,
but this does not explain the behaviour because similar needs and values
are expressed in non-criminal behaviour.

Understanding the Approach

A method used in social psychology to comprehend how someone turns to
crime is differential association. The idea predicts that someone will engage in
illegal activity when definitions that support breaching the law exceed those that do
not. It can be required to provide specific definitions in support of sacrilegious law.

People also tend to give different weight to the meanings that are presented to
them in their environment. These variations are influenced by a variety of variables,
including the frequency with which a definition is encountered, how early in life a
definition was first supplied, and how highly one values the relationship with the
person providing the explanation.
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Sociology Explanation of While definitions given by friends and family members are most likely to
Criminal Behaviour .- T . .
prejudice the individual, learning can also take place in the classroom or through
NOTES the media. For instance, criminals are regularly romanticised in the media. The
Sopranos TV programme and The Godfather movies, which contain some themes
that encourage violating the law, are examples of stories about mafia kingpins that
may have an impact on a person’s preference for learning. If someone places a lot
of emphasis on those messages, they might influence their decision to commit a

crime.

Additionally, even if someone has the urge to commit a crime, they must also
possess the appropriate skills. These abilities could be harder to acquire, like those
required for computer hacking, or simpler, like those required for shoplifting.

Critiques

The development of differential association theory revolutionised the study of
crime. The notion has, however, come under fire for failing to account for
individual variances. Differential association theory cannot account for the effects
that personality qualities may have on one’s environment. For instance, people can
change their surroundings to make it more conducive to their viewpoints. They
might also be surrounded by forces that don’t support crime but nevertheless opt to
rebel by going outside the law. People are autonomous and enjoy being inspired.
They might not develop into criminals in the ways that differential association
predicts as a result.

Check Your Progress
3. What is the purpose of Differential theory?

4. Explain any one work of Sutherland’s thinking.

2.3 THEORY OF DELINQUENT SUB-CULTURE

People who have beliefs that are different from those of the majority of
society are said to belong to a subculture. According to subcultural theorists,
deviation results from huge numbers of people adhering to subcultures with
deviations from society’s norms, and deviation results from these people adhering
to the subculture’s standards and ideals.

Contrary to Social Control theorists, the motivation for criminal behaviour is
not a lack of commitment to the family or other traditional institutions, but rather
the jerk of the peer group. Subcultural theory also aims to fill the gap left by strain
theory in understanding non-utilitarian crimes like vandalism and pleasure riding.
Deviance is a typical response to social rejection.

There are four types of people you need to know about for Subcultural
Theory

1. The Status Frustration Theory of Albert Cohen.

2. The three subcultures described by Cloward and Ohlin.

3. Walter Miller, the working class’s main concerns.

4. The Underclass and Crime by Charles Murray (links to the New Right).
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Albert Cohen: Deviant Subcultures arise because of Status Frustration

According to Albert Cohen, working class subcultures develop as a result of
their lack of cultural significance. Like Merton, Cohen maintained that while
working class boys tried their best to aspire to middle-class principles, they lacked
the resources necessary for success. This reflected status frustration, or a feeling of
failure and inadequateness on a personal level.

Cohen said that a lot of guys respond to this by rejecting socially acceptable
beliefs and behavioural patterns. Since many males share these experiences, they
end up grouping together and creating delinquent subcultures.

The most deviant members of this criminal subculture are rewarded with good
status, going against mainstream culture’s standards and ideals. Being spiteful,
intimidating others, disobeying the law or school regulations, and generally causing
trouble can all help one gain status.

This pattern of boys rejecting traditional values and joining deviant
subcultures begins in school and subsequently grows more mature, manifesting
itself in absenteeism and possibly joining gangs.
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Subcultural theories of crime.

Cloward and Ohlin’s 3 Types of Subcultures

In order to try and explain why different kinds of subcultures emerge in
various places, Cloward and Ohlin further refine Cohen’s theory of subcultures.
They contend that the emergence of a particular subculture in reaction to status
annoyance is influenced by the “illegitimate opportunity structure” - There are three
different subcultures of delinquent behaviour as a result of the distinct social
conditions that working-class youth experience.

Sociology Explanation of
Criminal Behaviour

NOTES

Crime and Society 33



Sociology Explanation of 1. Criminal subcultures are referred to as crimes of utility, like theft. They
Criminal Behaviour .. . . . .
thrive in working-class areas with a history of crime that are more stable.
NOTES This provided prospective young offenders with a learning opportunity, a
method to start a career, and a different way to make money than through
the legal job market. To keep kids from engaging in non-utilitarian
delinquent behaviour, such as committing property damage that would

draw the authorities’ attention, adult criminals use social control.

2. Locations with high population turnover and a lack of social coherence
are where conflict subcultures tend to arise. These stop mature criminal
subcultures from developing. Conflict subcultures are categorised using
violence, gang conflict, mugging, and other types of street crime. Young
people express their unhappiness with this situation by turning to
violence or street crime, or at the very least by attaining status through
subcultural peer-group values attainment, while both legal and criminal
avenues of accomplishing mainstream goals are blocked or constrained.
This is a potential explanation for the gang culture that is becoming more
prevalent in underdeveloped areas of the UK. It may also explain the riots
that occurred there in 2011.

3. Teenagers from lower socioeconomic classes who have failed in both
mainstream society and the aforementioned gang and criminal cultures
seem to be drawn to retreatist subcultures. The retreat into drug addiction
and alcoholism is financed by small-time thievery, shoplifting, and
prostitution.

Marxist analysis of the consensus subcultural theory is provided by Paul
Willis” 1977 study of the Counter-School-Culture. To “have a laff” in a
school system that they had specifically designated as being unimportant
to their futures, Willis stated that the working-class boys created a
subculture. Since these young men, unlike Cohen, never tried to fit into
the middle class and instead identified as working class, rejected middle
class goals, and opposed the middle class system of the school, Willis
came up with the term “counter school culture.”

In order to comprehend subcultures, David Matza has created what could be
considered an interactionist method. According to Matza, there are no obvious
subcultures among young people. Instead, there is a common set of values held by
all social groups. These are only aberrant values that push us to defy societal
standards, such as the need to party hard, drink more than usual, swear, steal, punch
the moron coworkers, and sleep with your brother’s wife, among other things.
These are normally kept in check, although they occasionally break out during peak
leisure times, such as weekends and holidays. Simply how frequently and under
what conditions these hidden values manifest themselves is the difference between
a determined offender and a law-abiding citizen.

The nature of subcultures, according to postmodernists, has evolved recently,
and they are far more common now than they were in the 1960s. Subcultures are
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are where subcultures diverge, claims subcultural theory. Postmodernism argues
that this is false because deviance and subcultures are now viewed as “normal” in
society, making subcultural theory ineffective for understanding crime and
deviance.

Check Your Progress
5. What does Albert Cohen claim about working class subcultures?

6. What is the concept of subcultures as developed by David Matza?

2.4 ANOMIE THEORY

The absence of regular ethical or social standards is defined as anomie. When
French sociologist Emile Durkheim wrote The Division of Labor in Society in 1893,
he first introduced the idea. He claimed that because the rules guiding how people
interact with one another were eroding, individuals were unable to control how they
behaved around one another. According to Durkheim, anomie is a condition in
which future conduct is unpredictable and the system is dysfunctional. The term
“normlessness” was coined to describe this phenomenon. Durkheim needed that
this normlessness induced deviant actions, which he claimed as work, suicide,
sadness, and suicide later in the year 1897.

Durkheim’s theory was founded on the premise that a lack of standards and
simplicity led to feelings of worthlessness, dissatisfaction, lack of purpose, and
despair. Furthermore, there was no concept what was regarded desirable to strive
for something that could be meaningless in the meantime.

Anomie is described in criminology as the decision to commit an illegal
conduct when one feels there is no justification not to. In other words, the person is
disengaged, feels useless, and their efforts to accomplish anything are fruitless. As
a result, the person participates in any form of criminal activity in the lack of any
foreseeably available substitute.

The French philosopher Jean Marie Guyau was the first to coin the term
anomie. Guyau demanded that morality in the future be governed by no universal
laws, which he referred to as anomic morality.

In 1867, Durkheim proposed that there was agreement or consensus on social
norms and ideals in contemporary cultures, resulting in social order and stability.
This was Durkheim’s opinion.

Because it fulfils a need in society, crime is necessary. Crime is inevitable
since it is impossible to have a society that is totally stable, uniform, and capable,
despite the fact that it is not desired given the advancement and growth of
civilization and the significance placed on financial success. Emile Durkheim, the
founder of sociology and a functionalist, offers a range of justifications for social
problems like crime and deviance as well as justifications for the punishments and
outcomes that follow. According to him, socialisation starts at birth and continues
via language and interpersonal contact because a person is a product of his social
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Sociology Explanation of environment. His argument is based on the premise that a society’s consciousness
Criminal Behaviour . . . . T
collective varies from its system of work division. People inclined to act and the
NOTES Industrial Revolution was history in terms of crime and deviance in societies that
were less complex and more primitive. Immigration to the United States increased
dramatically as a result of this revolution. Rising levels of individuality,
adaptability, and diversity among natural belief systems came along with this
increase in immigration and the development of a more modern society. The main
indicator that there were issues in the new society was this. Despite the fact that
these immigrants encountered no opposition to their personal worldviews, they
failed to introduce them to the long-standing traditions that the American people
respected. There was unavoidably a feeling of mismatch between the old,
established norms and values and the new, developing ones. Durkheim labeled this

imbalance “anomie.”

Institutional anomie theory is the name given to this subset of anomie theory.
According to this viewpoint, the market economy would eventually encroach on
society if it is not restrained by other social institutions. Because the social system
fails to deliver on its promise of equal opportunity, Merton claims that this idea of
anomie is a result of the unequal distribution of opportunities inside it. According
to Durkheim, anomie is not simply one simple thing; rather, it is the normlessness
of objectives, where the lack of social authority leads to our propensity for feeling
bottomless and ravenous within ourselves. Anomie can also manifest when socially
imposed objectives are essentially unreachable. Pursuing an objective that is, by
definition, unachievable is a recipe for permanent misery. Ends are actually well
defined since they are unbounded. The institutional theory of anomie ultimately
adopts Merton’s concept of anomie while adding respect to the social criticism that
Durkheim’s definition highlights. Merton highlights an imbalance in the parts that
make up a society, but Durkheim places more emphasis on the social makeup as a
whole.

The opportunity levels for lower-level employees must be comparable to those
now enjoyed by upper-level employees. The lower-level employees must not be
isolated from the rest of the workforce or held responsible for actions that the
higher-level employees can get away with. An illustration of how the criminal
justice system is attempting to level the playing field in the workplace is the current
crackdown on white-collar crime. The criminal justice system has started to
withdraw from the unfair environment that contributes to this anomie and work to
balance the ways by which achievement is attainable due to the situation that
material success and status are the goals set by the collective conscience, as
Durkheim would say.

Check Your Progress
7. What was the concept behind the book- The Division of Labor in Society?

8. Who was the first person to custom the term anomie?
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2.5 LABELLING THEORY

According to the labelling hypothesis, the labels used to identify or categorise
people may determine or have an impact on their behaviour and sense of self. It has
ties to the ideas of stereotypes and self-fulfilling prophecy. The labelling hypothesis
accepts that deviance is not inherent in an act, but rather emphasises the propensity
of majority to disparage minority or those perceived as deviant from accepted
cultural ideals. The theory gained popularity in the 1960s and 1970s, and numerous
updated versions have since emerged and are still widely used today. Stigma is
unquestionably a highly negative label that alters a person’s social identity and self-
concept.

Analysis of social construction and symbolic interaction is closely related to
labelling theory. In the 1960s, sociologists began to acknowledge the labelling idea.
Outsiders by Howard Saul Becker was very persuasive in the formulation of this
theory and its ascent to prominence.

The application of labelling theory extends beyond the criminal justice system.

One theory that supports homosexuality is the labelling theory. The main
proponents in separating the definition of a “homosexual” from the behaviours that
define it were Alfred Kinsey and his associates. An illustration of this is the notion
that men engaging in feminine behaviour would signal that they are homosexual.
Labelling also contributes to the “mental illness,” according to Thomas J. Scheft’s
criteria. The designation refers to behaviours that are not socially acceptable
because of mental problems rather than criminal behaviour.

The French sociologist Emile Durkheim’s 1897 book, Suicide, is where the
labelling theory got its start. According to Durkheim, crime is more often an act
that offends society than it is a violation of the law. He was the first to propose
deviant labelling as a method of behaviour management that works and satisfies
social demands.

George Herbert Mead proposed that the self is socially formed and remade
through the contacts that each person has with the community as a contribution to
American Practicality and later as a member of the Chicago School. According to
the labelling hypothesis, people receive labels based on how other people perceive
their inclinations or behaviours. Each person is aware of how others perceive them
because they have participated in a variety of social roles and functions and have
developed the ability to predict how people around them will react.

Theoretically, this creates a subjective conception of the self, but as others
encroach on that person’s reality, this denotes objective evidence that may need a

reevaluation of that conception depending on the authority of the others’ judgement.

Compared to random people, family and friends may offer distinct criticism. Judges
and police officers, who are more socially acceptable, may be able to render
decisions that are more highly regarded around the world. The response of the
group is to designate the individual as having violated their social or moral norms
of behaviour if deviation is a kind of disaster to adhere to the rules observed by the
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Sociology Explanation of majority of the group. The group has the authority to designate violations of their
Criminal Behaviour . . . . .
norms as deviant and to penalise the offender differently depending on how serious
NOTES the violation was. The potential impact on a person’s self-image increases with the
degree of treatment disparity.

Labelling theory is primarily concerned with the highly specific roles that
society assigns to people who engage in deviant behaviour. These roles are referred
to as deviant roles, stigmatic roles, or social stigma. A social role is a collection of
predictions we make about an agent’s conduct. Any society or group must have
social duties in order to be organised and function properly. For instance, we
observe that the postman follows a set of predetermined guidelines when
performing his duties. A sociologist views deviation as socially unacceptable
behaviour rather than anything that is unethical. Criminal and non-criminal

behaviours can both be categorised as deviant conduct.

Researchers discovered that deviant roles have a significant impact on how we
view persons who are given them. They also have an impact on the deviant actor’s
perception of himself and his interactions with others. The roles played by deviants
and the labels attached to them serve as a sort of social stigma. The recognition of
some kind of “pollution” or difference that distinguishes the labeled individual
from others is always a part of the deviant role. In order to regulate and manage
inappropriate behaviour, society adopts various stigmatising roles: “If you continue
in this behaviour, you will join that group of people,” it warns.

The importance of the moral or other doctrine it stands for will determine
whether a violation of a certain norm will be considered exclusive. For instance,
depending on the status of marriage, morality, and religion in the public, adultery
may be considered a violation of an informal rule or it may be criminalised.

Embarrassment is frequently the effect of laws prohibiting certain behaviors.
Slavery laws and anti-homosexuality laws, for example, will be repealed.

Deviant positions have been linked to those actions over time. Those who are
assigned to those roles will be perceived as less human and trustworthy. Negative
stereotypes abound in deviant roles, which tend to reinforce society’s condemnation
of the behavior.

Check Your Progress
9. Can Deviant behaviour comprise both criminal and non-criminal activities?

10. What does labelling theory is connected with?

2.6 ANSWERS TO ‘CHECK YOUR PROGRESS’

1. Crime is caused due to various motives that may force an individual to
commit it to fulfill its needs.

2. Social variables are those that are part of society and have an impact on
an individual because of their structure and direction.
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3. According to the differential association hypothesis, social contacts with
other people shape one’s values, attitudes, methods, and reasons for
committing crimes.

4. According to Sutherland’s own research on specialised thieves, becoming
a professional burglar requires becoming a member of a gang of
professional burglars and learning from them.

5. According to Albert Cohen, working class subcultures develop as a result
of their lack of cultural significance.

6. David Matza argued that all social groups have a common set of hidden
values and that there are no unique subcultures among young people.

7. The norms governing how people engage with one another were
collapsing, according to Durkheim, who wrote the book The Division of
Labor in Society, and as a result, people were unable to decide how to act
with one another.

8. The first person to custom the term anomie was the French philosopher
Jean Marie Guyau.

9. Criminal and non-criminal actions can both be considered as examples of
deviant conduct.

10. Self-fulfilling prophecy and stereotyping are related to labelling theory.
2.7 SUMMARY

e The labelling hypothesis accepts that deviance is not inherent in an act,
but rather emphasises the propensity of majority to disparage minority or
those perceived as deviant from accepted cultural ideals.

e In 1867, Durkheim proposed that modern cultures had a consensus over
their rules and values, which led to social order and stable communities.

e Postmodernists argue that since subcultures are far more prevalent now
than they were in the 1960s, their nature has changed.

e Criminal Utilitarian crimes, including theft, are thought of as subcultures.
They grow in more stable working-class neighbourhoods with a known
criminal pattern.

o A Subculture is a assembly that has values that are different to the
mainstream culture.

e The development of differential association theory revolutionised the
study of crime.

e In the third edition of his book Principles of Criminology, published in

1939, Sutherland first described his hypothesis. For the 1947 publication
of the book’s fourth edition, he next examined the theory.
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2.8 KEY TERMS

o Anomie: The term “illegal means” has been used in criminology to call

attention to the ways in which some people may turn to illegitimate
means because they have limited access to social goals (wealth, success,
and fame) through legal means. It was first associated with Emile
Durkheim and was developed by Robert Merton.

Anti-social Behaviour: A legal definition of harassment is conduct that
harasses, alarms, or distresses someone or is anticipated to do so. To
address such subcriminal behaviour, many measures, most notably anti-
social behaviour orders (ASBOs), have been implemented since 1998.

Crime Prevention: Measures designed to prevent crime. The phrase has
recently evolved to be particularly connected with police and situational
crime prevention/physical security measures.

Labelling Theory: The assignment of a name or identity to a person or
group in a way that has an impact on how they behave. According to
labelling theory, aberrant behaviour can be viewed as the application of
labels and, at least in part, as a response to these processes.

2.9 SELF-ASSESSMENT QUESTIONS AND EXERCISES

Short Answer Questions

1.
2.

98]

R &

Write a note on Anomie theory.
Explain the concept of Labelling theory.

Who are the four types of people one need to know for sub-cultural
theory?

What is the theory behind sub-culture?

Explain all nine prepositions of differential association theory.
What are the three sources of Sutherland thinking?

Draw a diagram of sub-cultural theories of crime.

What was the creation of Durkheim in the year 18677

Long Answer Questions

NS R W=

Describe what sociologists mean by deviance.

Describe what sociologists mean by labelling.

Describe what sociologists studying deviance mean by peer pressure.
Describe what sociologists mean by white-collar crime.

Describe why social control is needed in society.

Describe why we have crime in society

Describe why sociologists have different views on the role of the police
and courts.



2.10 REFERENCES Sociology Explanation of

Criminal Behaviour

Reference Books

1. Ratanlal, Dhirajlal, 1860. The Indian Penal Code, Wadhwa and Co. Agra
Act XLV

2. Russell, William, 1964. Crime: Vol. I & II, London, Stevens and Sons.

NOTES

3. Tapas K. Banerjee, 1963. Background to Indian Criminal Law, Kolkata,
Cambray.

4. John Lewis Gillin 1945. Criminology and Penology, New York.
Greenwood Press

5. J. P. Sarahi: Criminology and Criminal Administration, Allahabad Law
Agency

6. Criminal Procedure Code 1978

7. Teeters Negley and Harry Elmer Barnes, 1959. New Horizons in
Criminology, New Delhi, Prentice Hall of India.

8. Sutherland Edwin H. and Donald R. Cressey, 1968. Principles of
Criminology, London, Times of India Press.

Reference Websites

e www.lawcommissionofindia.nic.in

® www.byjus.com

o www.indianexpress.com

e www.legalserviceindia.com

e www.merriam-webster.com

e www.criminaljusticedegreehub.com

® www.manupatra.com

e www.sbhambriadvocates.com

e www.lawcorner.in

e www.britannica.com

Crime and Society 41




White-collar Crime

42

NOTES

Crime and Society

Unit III White-collar Crime

Learning Objectives:

By the end of this unit, the learners would be able to:

o Describe nature of White-collar Crime

Identify preventive measures of White-collar Crimes

State the theory of Blue-collar Crime

List the reasons behind White-collars Crime.

Structure:
3.1 Introduction
3.2 Meaning and Nature of White-collar Crime
3.3 Genesis of White-collar Crime
3.4 Scope of White-collar Crime
3.5 Preventive Measures
3.6 Answers to ‘Check Your Progress’
3.7 Summary
3.8 Key Terms
3.9 Self-Assessment Questions and Exercises

3.10 References

3.1 INTRODUCTION

White-collar crimes are more frequently than not committed by society’s
wealthy, capable, and wealthy individuals in the course of their work. Through the
exploitation of the general people, educated and skilled elites may have committed
the crime. Individuals involved in white-collar crimes can now be found in all
fields of business. Edwin H. Sutherland, a criminologist and humanist, coined the
term “white-collar crime” for the first time in 1939. He described white-collar
crimes as those done in the course of a person’s job by someone of respectability
and high social status. He included violations committed by businesses and other
legal bodies in his definition as well.

The rate of white-collar crimes is increasing quickly in the modern world as a
result of progress and increased access to digital media. Along with more
conventional crimes like embezzlement, bribery, conspiracy, obstruction of justice,
perjury, money laundering, antitrust violations, tax crimes, etc., advancements in



commerce and innovation have expanded the definition of white-collar offences to
include cybercrime (computer crime), health-care fraud, and intellectual property
crimes.

When compared to other types of offenders, white-collar criminals are
moderately more intelligent, clever, and fruitful. Many white-collar crimes go
unreported and undiscovered because the illegal money is distributed among those
high-post officials. White-collar crimes and criminals pose a significant threat to
society since they can result in significant financial catastrophes in the economy.
For the first time, the Santhanam Committee report addressed the importance of the
rise in white-collar crime offenses and practices. The 29th Law Commission report
in 1972 acknowledged this as well. According to the Santhanam Committee’s
findings, progress in innovation and growth in logical personality are the main
causes for the aided development of white-collar crimes in India.

Check Your Progress
1. Define White-collar Crime.

2. How White-collar Crimes creates a gigantic danger to the society?

3.2 MEANING AND NATURE OF WHITE-COLLAR
CRIME

White-collar crime is a non-violent crime where the crime occurs in the terms
of financial gains. It typically holds a professional position of authority and/or
status and commands much greater than any type of average pay.

A sociologist and criminologist named Edwin Sutherland coined the phrase
“white-collar crime” around the year 1930. He reused this word to describe the
different crimes, referring to them as being committed by “persons of
respectability,” or those who are seen as having a high social standing. At the State
University of Indiana, Sutherland eventually founded the Bloomington School of
Criminology.

The upper classes of the society were more involved in various criminal
activities. When Sutherland published his first book some of the American’s were
highly concerned about the launch of his book.

White-collar was defined as the wide novelties of financial crimes irrespective
from fraud to money laundering, sometimes insurance fraud towards insuring
trading frauds. Besides white-collar crime, there was another form which was
known to be as Blue-collar Crimes, wherein the crimes were conducted by the
criminals but those were in lower levels.

White-collar crimes were initially defined in 1939 by Edwin Hardin
Sutherland, the most influential criminologist of the 20th century and a sociologist,
as “crimes perpetrated by those who enjoy the high social standing, considerable
reputation, and respectability in their vocation.”
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There are total 5 attributes which is framed as:

e [t is nothing but a crime.

e That is dedicated by a most prestigious person of the company.
e People who enjoys high social status in the company.

e Any crime conducted during his/her occupation or profession.
e Breach of trust.

These violations are very widespread in underdeveloped nations because of
the economy, for example, the simplicity of carrying on with work has taken a leap
of just about 37 situations over the most recent two years (2018 - 2020) in India
which permits greater venture and organizations to stream into the nation however
uncovered customers and their freedoms and this has prompted the quick increment
of cases more than 80% in 2019.

White-collar crimes, according to Edwin Sutherland, could harm society more
than other types of crimes, owing to the financial hardships that people in general
would face if the truth were out. Middle-class offences date back to the fifteenth
century in both the United Kingdom and the United States during the common
conflict, when powerful, imposing business models rose to prominence and
necessitated the creation of anti-trust regulations to safeguard consumers and
promote fair competition. With the globe moving at such a fast pace, and the rate of
invention and trade improving at such a rapid pace, most would agree that India is
unable to control the rising degree of exceptional development that is leading to
middle-class offenses such as cybercrime.

This also means that crimes can be committed beyond national boundaries.
Due to the ease with which these crimes can be carried out, fraudsters have gotten
greedier, resulting in the underage of these criminals. The number of middle-class
offenses is increasing, owing to their ease of access and improved innovation, and it
also indicates that our country’s fate is shifting to the cloudy side.

Middle-class violations, which are linked to the corporate world, are classified
as peaceful offenses perpetrated primarily by financial and government experts. In
layman’s terms, middle-class offenses are transgressions committed by individuals
in positions of power within an institution.

Middle Class Crimes in India

Debasement, extortion, and pay-off are probably the most widely recognized
middle class offences in India as well as from one side of the planet to the other. The
In a report titled “The Changing Elements of Middle Class Offenses in India,”
published by Business Standard on November 22, 2016, it was stated that over the
previous ten years, the Central Bureau of Investigation (CBI) had found a total of
6,533 instances of debasement, of which 517 cases had been reported in the previous
two years.

Measurements revealed that 4,000 crores worth of exchanges were carried out
using counterfeit or duplicate PAN cards. With 999 cases being enlisted,



Maharashtra demonstrated a rapid increase in the number of online cases. The
report also mentioned that around 3.2 million people suffered losses as a result of
Hitachi Payment Services-managed YES Bank ATMs stealing their card
information.

Cybercrime, one of the types of middle-class offences, has experienced
amazing growth thanks to advancements in commerce and innovation. Cybercrimes

are expanding on the grounds that mainly a little gamble is being gotten or captured.

India has long been involved in the defilement discernment file (CPI) of
Transparency International.

In 2014, India was positioned 85th which hence advanced to 76th position in
2015 due to a few measures to handle middle class violations. In 2018, according to
the report of The Economic Times, India was put at 78th position, showing an
improvement of three focuses from 2017, out of the rundown of 180 nations.

India is a non-industrial nation and middle class violations are turning into a
significant reason for its work in progress alongside destitution, well-being, and so
on. The pattern of middle class offences in India represents a danger to the financial
advancement of the country. These offences require prompt mediation by the public
authority by making severe regulations as well as guaranteeing its legitimate
execution.

Common v/s Middle Class Crimes

The contrast between middle class offences and regular offences originates
from the various kinds of crime that the crook approaches participate in.

As a result of the more restricted approach for perpetrators, common offenses
will be more straight-on theft, robbery, and so on. Middle-class crooks, on the other
hand, are more frequently found in positions such as advance officer Bank Credit
Analysis. Banks examine and assess each advance application in terms of benefits
when conducting credit investigations. To submit far-reaching and sophisticated
deception strategies, they truly look at the financial soundness of each individual or
substance in a bank.

Check Your Progress
3. What is the difference between White-collar Crimes and Blue-collar Crimes?

4. Who has defined white-collar crime?

3.3 GENESIS OF WHITE-COLLAR CRIME

Reasons for the Growth of White-collar Crimes in India

The main causes of the rise of white-collar crimes in India include greed,
competition, and a lack of effective legislation to deter such crimes.

Greed

Machiavelli, who is regarded as the founder of modern political thought, was
adamant that people are selfish by nature. He claimed that a guy may forget his
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father’s passing more quickly and readily than the loss of his inheritance. The same
is true when white-collar crimes are committed. If not out of greed, why would a
guy with his social standing and prominence, as well as his financial security,
perpetrate such crimes?

Easy, Swift and Prolong Effect

Criminals now have access to fresh methods of committing white-collar
crimes thanks to the rapidly expanding technology, commercial, and political
pressure. Inflicting harm or causing loss to another individual has become simpler
and faster because to technology. Additionally, the victim would need time to
recuperate from such crimes because they are significantly more expensive than
crimes like murder, robbery, or burglary. The competition would decrease as a
result.

Competition

After reading Charles Darwin’s “On the Origin of Species,” Herbert Spencer
invented the expression “survival of the fittest” to describe how evolution works.
The best individual to adapt himself to the surroundings and situations should live,
suggesting that there will always be competition between the species.

Lack of Stringent Laws

Laws are reluctant to prosecute these cases since it is tough and complicated
to investigate and track down these crimes because the majority of them are made
possible by the internet and digital methods of payment transmission. Because they
are typically committed in the quiet of a home or workplace, no eyewitness can be
found, making it difficult to follow them.

Modern Technology

One of the demands of modern technology is ease of doing business. In a
sense, this expectation also applies to white-collar crimes, which have made it
possible for them to reach out to more individuals and commit large-scale crimes
without drawing the attention of the government. In addition, the pandemic gave
them a new market by taking advantage of the medical industry and creating a
black market for Covid drugs like “Remdesivir,” many people have been the
victims of other frauds, such as the credit card scam. In over a hundred cases,
doctors and hospital workers were allegedly implicated in the illicit sales and usage
of this medication. People are so motivated by necessity and greed that they will
take advantage of any opportunity. It goes further than that. As was the situation in
Mumbai when authorities apprehended two people buying 7 kg of naturally
occurring uranium, which is highly radioactive and threatening to human life, due
to the speed at which technology is developing, people can now easily obtain
nuclear weapons. This raises questions about the extent of harm that these cartels
and organisations offer to the country as well as the sophistication at which their
crimes have progressed in order to further their own personal interests.



Lack of Awareness

White-collar crimes are different from other types of crimes in nature. The
majority of individuals are unaware of this and do not comprehend that they are the
worst criminal victims. Because most of the time they involve a large corporation
and there may be little to no evidence to essentially produce a criminal, people who
are victims of these crimes often struggle to understand the concept of the crime,
understand the precise offence which has been committed, and know who to
approach or lodge a complaint against. In some crimes, like scams or fraud, victims
may not even be aware that they have been the victim of a crime, like bank fraud,
where there are annually reported cases of fraud against banks. Additionally, the
victim may become a victim of a scam again if their information is retained and
given to another con artist, as in a double-dip scam. A wider audience is needed,
and government awareness campaigns may help people understand the seriousness
of these crimes and the loopholes these criminals use and may help lower the rate
of white-collar crimes in the future. These cases, particularly in metropolitan cities,
are rising, but we lack the awareness to become victims of such crimes.

Competition

Only the fittest survive in our fast-paced culture, and as a result, more and
more people from lower socioeconomic classes are turning to crime as a means of
survival. Their working conditions are subpar, and they are frequently underpaid,
so they may have to compromise their moral and ethical standards in order to earn
more money and make a living wage. Additionally, their actions are frequently
motivated by greed rather than by rational considerations in an effort to escape
poverty or increase their gains. Criminal cartels and gangs are growing and refining
their tactics as a result of the rivalry.

Necessity

White-collar crime is also committed to support one’s family and one’s own
needs. However, the main desire of those with high social standing is to satisfy
their ego.

White-collar offenders go unpunished for the following reasons:

e [ egislators and those responsible for enforcing laws fall under the same
category as these professional criminals.

e The police put in less effort during the inquiry since they find it difficult
and exhausting, and frequently these perplexing searches don’t provide
positive results.

e [aws are written in a way that only benefits professional criminals.

e The judiciary has long been criticised for rendering judgments too slowly.
Sometimes the accused has already passed away by the time the court

pronounces the verdict. As a result, criminals are free to perpetrate crimes.

The judiciary must speed up the delivery of judgements since white-
collar crimes are growing more quickly.
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Chronological Background

The earliest case of white-collar crimes, commonly referred to as the Carrier’s
case, was recorded in England in the year 1473. In this specific instance, the agent
was given the duty by the principal to move wool from one location to another. A
portion of this wool was stolen by the agent, who was found guilty. Following this
case, the English Court established the “breaking the bulk” concept, which states
that the bailee who was given control of the items attempted to break it open and
steal the contents.

The rise of industrial capitalism, on the other hand, has pushed criminality to
new heights. The bourgeois establishment thrives on committing such acts out of
greed and unhappiness in order to acquire and achieve more. In 1890, the Sherman
Antitrust Act was passed in the United States, making monopolistic activities
unlawful. The United Kingdom’s penalties for white-collar offenders and the
antitrust or competition laws that other nations adopted did not go as far as the
Sherman Act.

A group of journalists sparked the mass movement for changes in the late 18th
and early 19th centuries. By 1914, Congress was evidently working hard to
enhance the principles outlined in the Sherman Act. When it came to addressing
monopolistic illegal practises, this Act turned out to be more strict than the
Sherman Act.

Historical Background

Edwin Sutherland’s Definition: White-collar crimes were originally
described by American sociologist Edwin Sutherland in 1939. He described them
as being crimes perpetrated by someone with great social standing and
respectability who does so as part of their line of work.

Analysis

Coleman and Moynihan drew attention to the fact that Edwin Sutherland’s
definition had particular ambiguous elements, such as:

e [t has not provided any examples of the “people of liability and status”
who would fall under this description.

e Furthermore, it’s unclear what “person of great economic wellbeing”
means. It seems incredible that the expression’s regulatory significance
may differ from its general definition.

o Sutherland’s definition didn’t think about the financial state of the
individual. It just showed the reliance of middle class violations on its
sort and the conditions where it was submitted.

® Mens rea, for example liable psyche and actus reus, i.e., improper lead
are the two fundamental components to comprise an offence. Nonetheless,
Sutherland’s definition infers that as per him middle class violations
doesn’t really need mens rea.

Morris’ Comments: Albert Morris advanced the idea in 1934 that the illegal
activities that people in high social positions engaged in throughout the course of



their careers should be treated as belonging to the same category of offences as
their criminal activity. He also stated that it should be made responsible.

E.H. Sutherland’s boundary: Sutherland re-entered the scene and clarified
that the crimes would be committed by people with connections to high-profile
gatherings of money throughout their occupation, would be named as ‘middle class
violations’. Furthermore, he said that the conventional violations would be
indicated as ‘regular offences’.

So he drew a qualification between middle class offences, for example
debasement, pay off, misrepresentation, and regular violations, i.e., conventional
offences like burglary, robbery, and so forth. After this, criminal science in the year
1941 at last perceived the idea of ‘middle class offences’.

Difference Between White-collar Crime and Blue-collar Crime

Sometime in the 1920s, the phrase “blue-collar crime” was coined. The phrase
was then used to describe Americans who had physically demanding jobs. They
frequently preferred wearing darker-colored clothing to hide stains. Some people

once wore blue-collared clothing. These individuals earned a meagre hourly income.

White-collar crimes have been pervasive for decades and are nothing new in any
industry or type of business.

In the case of State of Gujarat v. Mohanlal Jitamalji Porwal and Anr, the
Supreme Court of India established the distinction between “blue-collar crimes,”
which are crimes of a general nature, and “white-collar crimes.” Justice Thakkar
clarified that while murder can be committed in the heat of the moment, economic
crimes or, to put it another way, creating financial harm, require advance
forethought. To achieve personal gains, it entails calculations and strategy
development.

The qualities of white-collar crime that set it apart from other types of general
crime are as follows:

Meaning

White-collar crimes refer to knowledgeable workers who use their expertise to
commit crimes, whereas blue-collar crimes refer to persons who labour physically
and utilise their hands.

New v/s Traditional

White-collar crimes are a more contemporary term than blue-collar crimes,
which pertain to more conventional crimes that have been perpetrated for centuries.
It’s a brand-new type of crime.

Mens Rea

Mens rea and actus reus elements are necessary for a crime to be considered
one. Mens rea is a vital component of blue-collar crimes, while it is not required in
white-collar crimes.
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Independent of Social and Personal Conditions

Although it matters in the traditional nature of crimes, white-collar crimes
have no relation to the societal conditions, such poverty, or personal conditions of
the criminal.

Direct Access to the Targets

White-collar criminals have easy, direct, and legitimate access to their targets
because they are individuals in higher positions inside a firm. With blue-collar
crimes, the situation is different. For instance, if Jhethalal decides to steal from
Babitaji, he will first need to destroy the door or create a passageway to enter the
home before committing the heist.

Jhethalal will therefore need to gain entry to Babitaji’s home before actually
committing larceny. While in white-collar crimes, using one’s superior position and
authority, one can gain direct access to their target.

Veiled Offenders

In the case of white-collar crimes, the victim’s identity is concealed because
no one needs to interact directly with them. In contrast, one must physically be
there to harm another person in a blue-collar crime.

Involvement of Politicians

It has been observed that perpetrators frequently have close ties to politicians,
and occasionally, politicians are also complicit in the crime, making it challenging
for victims to pursue legal action against such offenders.

Greater Harm

When compared to blue-collar crimes, the harm committed by white-collar
crimes is significantly more painful to endure. White-collar crimes may also inflict
significant harm to other institutions and groups in addition to the general
population.

Impacts of White-collar Crime
Impact on the Company

Middle class offences makes gigantic misfortune organizations. These
businesses ultimately increase the price of their product, which reduces the number
of customers that buy that product, in an effort to make up for the loss. This
operates in accordance with the law of interest, which states that as a good’s cost
increases, its interest will decrease, and when a good’s cost decreases, its interest
will increase.

To put it plainly, the cost of the product is contrarily corresponding to its
interest. Since the organization is in misfortune, the pay rates of the workers are
reduced. Some of the times the organization cut down the positions of a few
workers. The financial backers of that organization and its workers finds it hard to
reimburse their advances. Additionally, it turns out to be difficult for individuals to
acquire their credits.



For instance, a US-based IT company ended up paying 178 crore rupees to
satisfy the charges the Securities and Exchange Commission imposed on it in
accordance with the Foreign Corrupt Practices Act. An Indian government official
from Tamil Nadu had been bought off by the group to approve the construction of a
2.7 million square foot grounds in Chennai. The organisation had the misfortune of
having to pay a 2 million dollar payoff sum, but they also had to pay an additional
25 million dollars in fees in order to be exempt from the penalties.

Impact on the Employees

Middle class offences imperil representatives. They become aware of their
functioning circumstances, whether or not it is protected any longer. They start to
wonder if they are safe and if they can still place their trust in the organisation.

Impact on Customers

Customers’ top concern is whether or not the products they are using are
secure. This uncertainty rises to observe the expansion of middle class injustices.

Impact on Society

Middle class crimes are harmful to society as a whole because they are
committed by people who should be viewed as ethical role models and who should
act responsibly. The general public along these lines becomes dirtied.

The moment the former CEO of Andhra Bank and the executives of Sterling
Biotech, a Gujarat-based pharmaceutical company, were apprehended for their
involvement in an extortion case involving 5000 crores. They previously took
money out of a few benami organisations’ financial accounts. People were terrified
by this one significant trick.

Additionally, the Mumbai branch of the Punjab National Bank (PNB) saw
major bogus transactions of 11,346 crore rupees in 2018. As reported in the
Business World, “The Staff there used to forge LoUs (Letters of Undertaking) for
the buyer’s credit to the Nirav Modi and Gitanjali Group organisation.”

Loss of Confidence

Stock extortion or exchanging outrages, similar to that occurred in the U.S.
during the 1980s, causes individuals to lose confidence in the financial exchange.
Barry Minkow, a youngster and the proprietor of the matter of rug cleaning
assembled 1,000,000 dollar enterprise during the 1980s. Yet, he had the option to
accomplish this just through phony and robbery.

He figured out how to make more than 10,000 duplicating archives and deals
receipts without coming to somebody’s notification. His organization despite the
fact that made through extortion had the option to make market capitalization of
200 million dollars and rented 4 million dollars of land. Afterward, he was
condemned to 25 years of detainment.

In terms of revenue, Eron was the eighth largest energy trading company in
the United States. Imitation drove them to skip out on a slew of responsibilities.
The organization’s presentation was superb and stable, according to the financial
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backers. However, it was later discovered that the staggering figures on the income
reports were fictitious. Individuals who had misfortune their ordinariness, influence,
and public certainty were noticed in the well-known Eron outrage, where all
retirement savings were emptied out.

Impact on Offenders

The specialists have shown no agreement on the meaning of middle class
violations. There are no precise insights accessible to examine the circumstances
and end results of such violations and hence government neglects to go to correct
lengths to forestall them. Additionally, however these violations are on the ascent,
they are by and large not detailed.

These offences have no onlookers as they are perpetrated in camera, and that
implies that the guilty parties carry out these violations while sitting in a shut room
or in their own space utilizing their PCs, and no one could be aware of how they are
treating their PC.

This makes it hard to follow the guilty parties. This multitude of provisos
turns into an impetus for the guilty parties to bravely perpetrate such offences on
the grounds that the discipline is additionally for a transient not at all like in regular
violations. Guilty parties are generally seen meandering uninhibitedly which
represents a threat to the general public.

Consequences for the Temperament of the Affected Person

The objective of the guilty parties are by and large old individuals with little
admittance to fluid resources and their mental capacity is not exactly that of more
youthful individuals. So they become an obvious objective for the wrongdoers. The
survivors of such violations frequently go through sorrow and are believed to have
self-destructive propensities, in light of the fact that occasionally the misfortune
brought about is excruciating.

The eminent startup originator, Vijay Shekhar Sharma, the individual who
established the generally utilized application for exchange specifically Paytm,
turned into a casualty of coercing by his own secretary Sonia Dhawan. She
alongside others took his own information alongside touchy strategies, to coerce
cash from him. Additionally, Sharma got standard calls expressing that his own
data would be uncovered to general society on the off chance that he doesn’t give
the expected sum to them. Sharma was put under a ton of strain.

Project Report on White-collar in India

Different advisory groups were shaped to investigate middle class violations
and set up rules and guidelines to forestall them and at last dispose of them.

The Report on the Commission on the Prevention of Corruption, 1964

The Central Vigilance Commission was established in 1964 as a result of
recommendations made by the Committee on Prevention of Corruption, led by Shri
K. Santhanam. The present summit organisation for safety, free of any leader power,
is the Central Vigilance Commission. It has the ability to deal with exploitation in



government offices and to monitor all caution under the Central Government. This
organisation seeks its advice in planning, carrying out, and evaluating its caution
work.

The Central Vigilance Commission’s role is:

1. To administer the rules established by the Delhi Special Police
Establishment in only those cases involving infractions reported in
accordance with the Prevention of Corruption Act, 1988.

2. To issue instructions on how to release the Delhi Special Police
Establishment’s obligation under sub-section (1) of Section 4 of the Delhi
Special Police Establishment Act, 1964.

The Report on the Commission of Inquiry on the Administration of Dalmia
Jain Companies, 1963

In the 1930s, the Sahu Jain Family and the Ramkrishna and Jaidayal Dalmia-
run Dalmia Group came together to form the Dalmia-Jain Group. In 1948, this
business was finally divided between the two families and once more between the
two siblings. The Vivian Bose Commission of Inquiry into the Issues of Damila-
Jain Gathering of Organizations was established in 1963 in response to the
allegations of debasing the gathering.

The panel stated that the disintegration or part had become so confused that it
couldn’t be conclusively stated that the gatherings had parted due to the gathering’s
assortment of dark cash, concealed resources, and questionable personal assessment
responsibilities. Ramkrishna Damia was found guilty in 1962 of tax evasion, asset
theft, and prevarication by a commission presided over by Justice S.R. Tendulkar
and, following his death, Justice Vivian Bose.

The Report on L.I.C. Mundhra Affairs

A stock examiner named Haridas Mundhra was apprehended and imprisoned
in the 1950s because of the primary massive financial scandal in newly independent
India. Jawaharlal Nehru was India’s prime minister at the time. His daughter Indira
Nehru was married to Feroze Gandhi, a parliamentarian as well. Ramkrishna
Dalmia was detained as a result of the counter defilement development, which was
primarily driven by Feroze Gandhi.

When Feroze Gandhi eventually gained the ability to operate a vehicle, he
inquired as to whether the recently resolved Life Insurance Corporation had used
costs paid by the policyholders. Finally, a board of trustees headed by Justice M.C.
Chagla, a former judge of the Bombay High Court, was established, and it made the
decision that Mundhra should be released from prison on the grounds that he had
been the subject of more than 124 arraignments, 113 of which resulted in
convictions.

Das Commission Report, 1964

Due to R.P. Kapoor v. Pratap Singh Kairon, Pratap Singh Kairon, the Chief
Minister of Punjab, was accused of using his wealth to flaunt his high position and
that of his family at the expense of the general population. The Commission
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disqualified him on the grounds that it was unreasonable to expect a father to be
accountable for the actions of his adult children. The Commission explained that a
child can’t be halted from completing a business of his decision with the exception
of that the child can’t utilize his dad’s political position and ability to take
advantage of others. The request was subsequently excused by the court.

Types of White-collar Crime in India

White-collar crimes cover a wide range of offences. White-collar crimes that
have been reported in India include some of the following:

Blackmail

Blackmailing or criminal intimidation is defined as making a demand for
money or any other compensation by threatening to cause physical harm, destroy
one’s property, accuse one of a crime, or reveal someone’s secret, according to
Section 503 of the Indian Penal Code, 1860. The following methods can be used to
create the threat:

1. By disclosing a personal detail about the victim that the perpetrators are
aware will greatly embarrass her. For example, if A, the Managing
Director of the company XYZ, knows that B, a female employee of the
same company, was bearing the child of somebody other than her
husband. A asked B to commit forgery on the account papers so that he
could embezzle 20 lakhs rupees from the company without anybody
knowing about it, or else he would reveal her secret which would cause
great embarrassment not only to her but her family as well.

2. By disclosing details about the victim that are sensitive enough to put his
finances at risk. For example, if X knows that the property Y owns has
been fraudulently been taken over from Y’s parents by deceitfully taking
their signatures on the will. The X, a senior manager of a law firm, asks
Y, a junior employee of the same company, to take out the file containing
the personal details of the chief secretary of the company from the
storechouse of the company. When Y refuses to do so, X threatens to
reveal her secret of forgery to the police. X is said to be blackmailing B.

3. By taking actions that can lead to the other person being wrongly accused
of a crime, thereby impacting his life in several ways. For example, when
X, an officer at senior most post asks her secretary to marry his son else
he would falsely accuse her of embezzlement of 10 lakhs rupees from the
company, which actually has been done by X. This is blackmailing as a
white-collar crime.

4. By disclosing a report that demonstrates that person’s participation in a
crime. For example, M, the lawyer of N, and an old enemy of his, which
N has no idea about, in a murder case, asks him to pay him double the
amount else he would give the court the recordings in which M has
confessed that he had murdered the person and the manner in which he
has committed the same. This is blackmailing.



Blackmailing turns into a white-collar crime when: White-collar Crime

Blackmailing must be committed by or demonstrate involvement by someone
with higher social standing in a profession for it to fall within the definition of NOTES
white-collar crime.

Credit Card Frauds

When someone uses another person’s credit card without their permission to
purchase items of value, it is referred to as credit card fraud against that individual.
For instance, Amit Tiwari, a 21-year-old engineering student from Mumbai, was
detained in 2003 for defrauding Mumbai-based credit card business CC Avenue of
around 9 lakh rupees by using too many names, having too many bank accounts,
and having too many clients.

This case made the authorities aware that the Information Technology Act of
2000 did not recognise credit card scams. The corporation has suffered a significant
loss as a result of the legal loophole.

According to a study published by the Economic Times, approximately 900
cases involving credit/debit cards and internet banking were discovered to have
been registered between April and September of 2018. These cases all involved
sums of at least one lakh rupees. S.S. Ahluwalia, Minister of State for Electronics
and IT in 2018, reported that the Reserve Bank of India had recorded a total of 921
cases of credit/debit card fraud through September 30, 2018.

2017 saw the victimisation of a Metropolitan Magistrate who used his debit
card for two transactions that were made abroad rather than in India. The victim
received two messages for these transactions. The victim alleged that he had not
given his assent to the transactions. A cheating complaint was submitted in
accordance with Section 420 of the Indian Penal Code, 21860.

Currency Schemes

The process of predicting the value of a currency in the near future is
essentially what these schemes allude to. However, there is no concrete evidence on
which to base the value determination.

The Reserve Bank of India said in a study titled “Trend and Progress of
Banking in India” that was published by the Financial Express in January 2019 that
banks lost 41,168 crore rupees in the fiscal year of 2018, an increase of 72% from
the previous year. The fraud against currency schemes is the cause of this increase.
According to the research, there has been a 90 percent increase in fraud cases in
bank credit portfolios, with the majority of these cases centred on off-balance sheet
activities, foreign exchange transactions, deposit accounts, and cyber-security.

Normal Kinds of Cash Plans in India
Plans Including Settlement Ahead of Time of Charges

In these cases the casualties are requested to make a settlement ahead of time
from the total. They would be guaranteed to get only the twofold of what they have
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can be found. In these cases, the tricksters focus on those individuals who have as
of now lost a lot of sum some place. An appeal is made to their belief that their
contribution will be multiplied and that they will have the opportunity to make up
for the loss they created by their previous transaction.

This type of extortion was first carried out in Nigeria. The most recent
incident of “Nigeria 419” was reported in August 2003, when Piyush Kankaria, a
finance manager located in Howrah, Kolkata, filed a multimillion-dollar extortion
complaint under Section 420 of the Indian Penal Code, 1860. Due to financial
hardships, Piyush became a victim of this extortion in which he was required to
guarantee 7.5 million dollars from a record in exchange for 3 million dollars, and
for which Piyush had already advanced a portable phone as a gift.

Tricks in The Engine Compartment

Engine compartment alludes to the workplace which are as often as possible
changed, that is to say, the workplace which isn’t steady and moves routinely. In
these situations, the con artist creates a website providing all false or misleading
information. The site’s location would be temporary, and the complimentary
number would not work, but everything would appear to be real on the screen.
When a victim realises they have been duped, the con artist moves on to another
location and does another similar scam.

A B.Com. graduate from Rajasthan named Rohit Soni created a fake Amazon
site that looked just like the original site as recently as 2019. By providing the

customers with a connection that allowed access to an application called “4Fun,’
Rohit was able to profit from it. He was paid 6 rupees for each download.

Absolved Protections Trick

Excluded protections trick alludes to the selling of protections by an
organization without recording a plan. This offense is submitted against rich
individuals who are convinced to put resources into a business. The wrongdoers
pitch a fake venture as ‘excluded’ protections. A phony guarantee is made to the
casualty that the business would open up to the world. These tricks implies an
incredible gamble and cause you to lose every one of your ventures.

When 27 accusations were brought against Indian stockbroker Harshad Mehta
in 1992 for committing various financial offences in violation of the protective trick
of that year, he was found guilty. Harshad had been gathering immense abundance
through monstrous stock control worked with by the utilization of phony or useless
bank receipts.

The Bombay High Court, as well as the Supreme Court of India, held him
blameworthy for being a piece of an immense monetary embarrassment including
4999 crore rupees. This outrage had occurred against the greatest securities
exchange that is the Bombay Stock Exchange (BSE). In the wake of having lived in
prison for quite some time Harshad Mehta bites the dust in 2001.



Tricks in The Unfamiliar Trade Market

In the unfamiliar trade market, financial backers trade monetary forms relying
on its swapping scale. These business sectors are regularly overwhelmed by huge
and created banks that have ample assets nearby. It is difficult to outwit these
specialists because the workforce in these organisations is highly skilled and trained
in using cutting edge technology.

It is not uncommon to observe people falling for the illegal or fictitious forex
strategies in the modern trading environment. The likelihood of losing money is
considerable because these plans are usually delivered online from other nations
because one is likely to buy services from businesses that are not legally established
and can advertise their services ultra vires. On the internet, counterfeiting is simple
to do. These tactics may have the effect of stealing the money one provides, in
which case one may lose whatever they have given.

The Central Bureau of Investigation has held 13 privately owned companies
responsible for making mysterious, foreign payments totaling 2,253 crore rupees
during the 2015-2016 importation of fake goods, according to a report published
by the Times of India in 2017.

Comparatively, according to information published by the Times of India in
2015, the Bank of Baroda was allegedly involved in a forex scam totaling Rs. 6,172
crore. For bringing in cashew nuts, heartbeats, and rice, Hong Kong received this
payment from India. However, it was eventually discovered that nothing had been
imported, and upon reflection, this money had been placed into 59 separate
financial accounts held by a few different organisations.

Additionally, in 2015-16, Manish Prakash Shyamdasani and Mungaram
Hakmaram Dewasi, the Directors of M/s Stelkon Infratel Pvt. Ltd., situated in
Mumbai, were asked to accept accountability for their extravagance in huge scope
unlawful unfamiliar settlements under fake imports of merchandise 2015-16.

Seaward Contributing Tricks

These tricks instigates an individual to send their cash ‘seaward’ to another
country to receive more cash consequently than contributed. These tricks generally
target absolving an individual from making good on charges. Yet, a definitive
aftereffect of it is that individuals land up paying cash in back assessments, and
punishments.

The significant gamble associated with these tricks is that the casualty in
instances of unfamiliar venture can’t look for cure from the common court and in
this way one can’t recuperate the put away cash.

Ketan Parekh, a Mumbai stockbroker and Director of the Madhavpura
Mercantile Co-operative Bank, was charged in 2008 for his involvement in the
scam that took place between 1998 and 2001 on the Indian Stock Market. For the
artificiality of protectors’ gear worth, Parekh was held accountable.

He may have done this by obtaining cash from many banks, including the one
of which he was the Director. What Parekh used to do was, right away spot, he
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bought enormous stakes from little market capitalization organizations. He kept on
doing as such except if a huge amount of cash has been gathered and afterward
lifted the costs through round exchanging with different dealers, plot with different
organizations as well similarly as with the huge institutional financial backers. This
prompted an immense ascent in the costs of the offers. For instance, Zee Telefilms’
chunks increased in price from 127 to 10,000 rupees. Parekh was referred to as
“Pentafour” and these equities were referred to as the “K-10" stocks.

To investigate such a trick, Joint Parliamentary Committee was set up which
viewed Parekh to be unquestionably blame worthy of roundabout exchanging of
cash and apparatus the costs of 10 organizations from 1995 to 2001, on a
misleading guise.

Trick Against the Benefits of A Retiree

Older people have retirement accounts where they store their investment funds
for the time after they retire from their jobs. In general, money from these records
can only be removed after reaching a certain age, and only a certain amount of
money can be removed in a year. In addition, the money removed usually has to
pay taxes.

Some organization can phony such records. It can request that the individual
put resources into their bank where they would have the option to keep their
investment funds securely. The dough punchers requests that the individual
purchase the portions of the organization from their reserve funds which would be
reimbursed by allowing 60-70% advance from the put away cash and the rest would
be kept by the bank as a charge. These guarantees ends up being phony and the
venture made, useless. Such techniques greatly increase the likelihood that one will
lose all of their retirement investing money.

India Today published a study on benefit scams in India in 2009. According to
the research, a significant amount of money that should have been used to provide
benefits to 60-year-olds who were Below the Poverty Line (BPL) and used to earn
300 rupees per month was instead provided to younger people in Uttar Pradesh.

For the more senior members of the lower classes of the populace, the plan
was essentially implicit. The Uttar Pradesh government assisted in the theft of the
money from children by providing fake BPL cards and testaments that claimed to
be older than they actually were. This helped every recipient of the plan to acquire
3,600 rupees yearly, a big part of which was given as a commission to the authority
who has helped the very individual in fashioning the records.

Two-fer Trick

The individual who has as of now been a survivor of a trick is probably going
to turn into a casualty once more. Also when it occurs, it is known as a two-fer trick.
The guilty party in the principal case can store the data of the people in question
and give to other such wrongdoers, consequently helping them in bringing in cash
deceitfully.



The case could likewise be that the main guilty party calls you again and you White-collar Crime
pour out your resentment from the principal extortion that you have turned into a
survivor of. The con artist then, at that point, gives you to recuperate your cash as a NOTES
trade off for a little charge. One would again lose one’s cash along these lines.

Divulging the two-fer trick occurring inside ideological groups, the India
Today has distributed a report back in 2016 when government officials were found
to have changed over black cash into white cash for 40% commission. The
ideological groups were found going in for seconds as agents for undeclared
abundance. There government officials used to do the matter of changing over dark
cash into white in close to their workplaces in Ghaziabad, Noida and Delhi.

Such sorts of circumstance where government officials enjoy wrong practices
have been exceptionally normal for the lawmakers appreciate strong position which
accompanies different powers, they will more often than not control things and
create unlawful gains, which are fundamentally the cash expected to be utilized for
public government assistance. What’s more at last it is the generally expected
individuals who experiences the most.

Trick by Building a Relationship

In such cases the guilty party focuses on a gathering, or associations or
networks. The guilty party in cases are someone close to the person in question. He
constructs a relationship of trust with the person in question, or become a member.

The Act of Embezzlement

When a person who has been granted money or property to use for his or her
own benefit and convenience starts using it unlawfully for purposes other than
those for which it was intended, that person is guilty of misappropriation.
According to Section 405 of the Indian Penal Code, 1860, the act of demonstrating
stealing may be seen as a criminal breach of trust.

It describes a felony violation of trust. As a demonstration where an individual
who has been depended with a property misused it or erroneously changed it over
to his own utilization or discard it with practically no regulation permitting him to
do as such. Criminal misappropriation, which is defined as theft under Section 403
of the Indian Penal Code, 1860, is the misappropriation of another person’s
property with the intent to cause the other person harm.

The following are the essential elements that constitute stealing offences.

1. A guardian relationship, or at the very least a relationship based on trust,
should exist between the two groups.

2. It is essential that the litigant receives a particular amount of money or
asset through the use of this relationship.

3. The litigant while stealing the resource or cash should carry on like he is
the proprietor of that merchandise or he claims the cash which he is
providing is for someone else

4. There should be an expectation to hoodwink with respect to the
wrongdoer.
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A few instances of theft and the individual area where they are carried out as a
middle class offences are:

1. In Banking area the bank employees, who are individuals
straightforwardly managing the clients enables them to access the bank’s
resources for work.

2. The assistants or clerks in stores provide customers or anybody else
access to the store’s cash registers. Till cash refers to the funds that the
bank sets aside to pay for daily expenses in dollars.

3. It is frequently noted that the company provides senior representatives
with a vehicle for actual work. Be that as it may, these vehicles are
believed to be utilized for purposes other than true obligations which add
up to theft.

4. Many large organizations, to make their representatives innovatively
should furnish them with electronic journals which are either sold on the
lookout for a specific measure of cash or utilized for some other reason
unique in relation to what the organization has alloted.

Extortion with the Insurance Company

Here and there the case might be that individuals utilize misleading records to
get protection from the insurance agency. For instance, an individual can
counterfeit the cost of her property by raising its worth on the phony records and
get protection for that phony sum. They alter the documents to make them seem
authentic, defrauding the insurance company in the process.

Additionally, it’s possible that the customer staged the accident, break-in,
injury, or any other type of damage covered by the insurance plan. Or on the other
hand they here and there misrepresent the harm caused. They even proceed to
discard or give misleading archives or application or data to guarantee protection.
Likewise protection extortion can be submitted by an insurance agency, specialist
or customer where they intentionally hoodwink the other individual for ill-
conceived monetary benefit.

Two Life Insurance Corporation of India officials were apprehended for
fraudulently removing 3 crore rupees in death claims from the company. Instead of
using the actual chosen one, the authorities created archives using the record
quantities of their colleagues that they controlled around 190 protection tactics.
However, if the holders of the first strategies were still living, they would not be
able to recognise the fabrication that has been constructed about them.

Important legal provisions of the Indian Penal Code from 1860

e Section 205 which deals with impersonating someone else in court or
during a proceeding.

e Section 420 of the law prohibits fraud and induces people to sell property
under false pretences.

e Making deceptive archives is covered in Section 464.



The Kick-Back Fraud White-collar Crime

A payoff misrepresentation is one in which one individual pay-offs one more
with something of significant worth to persuade the other to take an ideal choice. NOTES
For instance, a project worker pays off the public authority official with a promise
to provide him a small portion of the property in order to obtain approval for
building a complex. In a different model, a biomedical company offers a specialist
the opportunity to promote his products by promoting them to their patients in
exchange for free travel for the following five years from the company.

The ‘Master of War’, Abhishek Verma, the youngest extremely wealthy
person in 1997 at 28 years old, was apprehended for his involvement in the
Scorpene submarines bargain case, the AgustaWestland VVIP helicopter pay off
scandal, and the Navy War room spill case. He was held accountable for receiving
payoffs totaling $200 million.

Racketeering

It alludes to an unfair demonstration or criminal act by a person where he
engages in illegal activity with the purpose of benefiting from it.

In the modern era, there are more racketeering incidents than ever before.
According to a February 2019 story published in India Today, Raju pseudonym
Hakla was apprehended for his involvement in 113 cases of homicide, dacoity, and
theft. In 2019, a kidney racket case involving Gujarati money manager Brijkishore
Jaiswal who planned to undergo an unauthorised kidney relocation was revealed.
This happened in the Hiranandani clinic in Powai. Sujit Chatterjee, the CEO of the
emergency facility, and five other people were detained when the unfair practise
was made public.

Extortion in Buying and Purchasing of Securities

It is referred to as protections extortion when an organization’s middleman
unfairly inflates stock prices to entice people to invest in his stock.

According to a Newsl8 report from 2019, Jeremy Shor, a former PPI
merchant, and Anilesh Ahuja, also known as Neil, the CEO and Chief Investment
Officer of Premium Point Investments LP (PPI), a venture company that managed
mutual funds, were charged with making false representations regarding protections.

They, all things considered, took part in a plan to expand the net resource an
incentive for flexible investments by more than USD 100 million. They began
controlling the assets by raising the worth of the protections and from that point
acquired expanded statements for the PPI which assisted them with raising USD
100 million. This kept the genuine worth stowed away and got individuals into the
snare by showing the expanded worth of the protections of the PPI.

Extortion Over Calls

Usually known as selling extortion, these cheats are settled on via telephone
decisions. Here, an individual is drawn nearer to make a speculation for building an
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sum for magnanimous purposes. The money is then used for a different purpose
from the one for which it was originally intended.

Paul Witt, a Supervisory Data Analyst at the Federal Trade Commission,
provided information to its buyer stating that, according to a report on the number
of instances of deception, it was found that people lost $1.48 billion in 2018, an
increase of 38% from the previous year.

Misrepresentation in Welfare Activities

When someone tries to obtain benefits from the State or the Federal Government
by utilising programmes like public assistance, food stamps, medical facilities, etc.,
they are committing a government assistance fraud.

For example, Abdul Karim Telgi was accused in the stamp paper case in India
after he hired 350 fictitious experts to disseminate the scam over 12 States.
Offering stamp papers to banks, insurance companies, and companies that managed
stock financiers was part of this company’s operation. He could have combined
almost 200 billion rupees.

Utilizing Wrong Weights

The Consumer Forums are overflowed with situations where business people
utilize bogus weights to sell their merchandise. Individuals who become survivors
of these fakes are the ones who are unskilled. The unskilled couldn’t make out on
the off chance that they are being swindled by the dealer. This kind of offences was
pervasive at an extremely huge scope in the early times. The frequency of these
offences has decreased as a result of the use of automated measuring machines.
Additionally, as the level of proficiency has increased over time, businesses now
have difficulty misleading their customers.

In Emperor v/s Kanhayalal Mohanlal Gujar Sawkar, the blamed, purchased
specific amount of hirda from the merchant, Savleram. ‘Adholis’, which are crude
measure for estimating loads was utilized to quantify the hirda. Despite the town’s
patil warning Sawkar not to use these loads because they didn’t provide precise
measurements, Sawkar agreed to use them and afterwards seized the adholis and
filed the lawsuit. Savleram would not be expected to bear responsibility for
misrepresentation because he had agreed to something similar and because
Savleram didn’t have a bad intention, the court stated in response to Sawkar’s claim
that false weight had been used to quantify hirda.

Normal Types of White-collar Crime in India
Bank Fraud

Bank misrepresentation is a lawbreaker act where an individual, by unlawful
means, pulls out one or the other cash or resources from the bank. The extortion can
likewise happen when an individual erroneously addresses himself to be a bank or
monetary foundation and pulls out cash or resources from individuals.



Accordingly, we assume that bank misinformation may be presented in one of White-collar Crime
two ways:

1. By using illegal methods to take money or resources out of a bank or NOTES
other financial institution.

2. The individual deceitfully poses as a bank or other financial institution in
order to solicit donations of money or other resources from people.

According to India’s Indian Penal Code, 1860, bank fakes are criminal
offences. Criminal misappropriation of property is dealt with under Section 403,
criminal breach of trust is dealt with under Section 405, cheating is dealt with under
Section 415, imitation is dealt with under Section 463, and falsification of cash is
dealt with by Section 489A.

Types of Bank Misrepresentation
Mimicking a Monetary Organization

At the point when one individual dishonestly addressing himself to be a
monetary foundation, either by laying out a phony organization or by making a
phony site in a way that it would draw in individuals and cause them to put
resources into that bank, then, at that time, it is claimed that person misrepresented
the bank.

The Times of India said that two guys were apprehended for creating a fake
State Bank of India website and operating a scam on it. They had the choice to
defraud people out of one crore rupees. Sahil Verma and Monu, both from Haryana,
were the two males. They were alleged to have defrauded numerous people and
used PC resources.

Swindling through Checks

Guilty parties for this situation gets some work by which they could approach
the organization’s mail centers, letter drops, corporate payrolls, and so on. When
they get entrance, they take the checks and from there on store it in a phony record
made by them.

The timesnownews.com had distributed a news requesting that individuals be
careful with counterfeit messages being told them for the sake of RBI (Reserve
Bank of India) lottery. The email contained the logo of RBI alongside the location
of its administrative center in Delhi. In spite of the fact that RBI had flowed an
admonition against it, the id again came into course taking into its grasp numerous
guiltless residents.

Erroneously Getting Advances Endorsed

Sometimes the person seeking for an advance will falsify information on the
application and provide false documentation to demonstrate his eligibility for the
advance. Additionally, someone could falsely claim to be bankrupt, in the wake of
receiving a bank advance. This would also constitute misrepresentation to the bank.

The M.P. Nagar police arrested Anuj Pandey for delivering false records and
receiving bank advances.
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Bank Extortion Utilizing Web

Individuals frequently become a survivor of web extortion. An individual
might make a phony site addressing itself as a monetary establishment and
publicizing in such a manner that it draws individuals to put resources into that
bank.

Three individuals from West Bengal and Orissa were found guilty of creating
the fake website “Rail Vikas Nigam Limited.” The site made phony portrayal to
individuals in regards to open positions. The denounced who were captured were,
Narayan Patra and Govind Sinha. The casualties grumbled that any data in regards
to working of the organization, its accomplishments, and different commercials
were being accounted for on the authority site however no enrollments were
occurring.

According to livemint.com, there has been an unusual increase in the number
of bank deception instances. According to a study by the Reserve Bank of India
(RBI), a total of 5,916 cases of bank extortion, totaling 41,167.03 crores, have been
documented in 2017-18. This included well-known deception cases like those
involving Nirav Modi and Vijay Mallya.

Pay Off

Pay off is a middle class offences where an individual requests cash, or some
help, or something of significant worth to finish the other individual’s work. For
instance, assuming a discretionary official requests that an individual deal him wine
and really at that time will he be permitted to give vote, it would add up to pay off.

The punishment for pay off has been outlined in Section 171E of the Indian
Penal Code, 1860, which states that anyone found guilty of such an offence faces
up to a year in prison, a fine, or both. Additionally, demonstrations establishing an
offence under this section and being dealt with by open authorities have been
punished under Section 13 of the Prevention of Corruption Act, 1988.

Kinds of Pay Off
e Where public authority pay-offs or is paid off

If any open authority requests, or trades something as a trade-off for
playing out his obligation which he will undoubtedly perform inside the
force of his office, then, at that point, he would be expected to take
responsibility for pay off under the Prevention of Corruption
(Amendment) Act, 1988.

Likewise, assuming an individual endeavors to pay off a public official
for his own benefit or for finishing his work, then, at that point, that
individual, alongside the public authority, will be expected to take
responsibility.

o Where an observer pay-offs or is paid off

At the point when any observer requests, trades, or gets pay off in any
structure to give misleading declaration, or for getting a phony observer



in the court, then, at that point, he would be held obligated under the White-collar Crime
offences of pay off.

o Where an unfamiliar authority pay-offs or is paid off NOTES

It is illicit to pay off an unfamiliar government official with cash or gift.
Government authorities frequently enjoy this kind of middle class
offences to keep up with significant business contacts.

e Paying off bank authorities

Paying off a bank official, chief, administrator, etc. with dinners,
entertainment, or in any other way—either for employment, wages, or a
raise in pay rates—is prohibited.

o Where a wearing authority pay-offs or is paid off

A wearing authority might request a pay off to ‘fix’ a match. For this
situation the one preparation and the person who got the pay off, both
will ultimately be expected to take responsibility for carrying out the
offences.

e Paying off in an industry

Payoffs are frequently connected with enterprises like, wellbeing industry,
or in annuity plans, and so on. For instance, one benefits supplier pay-offs
the agent of an organization to persuade that organization, to
acknowledge his annuity offer and not offers made by other benefits
suppliers.

Cybercrime

The number of crimes related to computers and the internet is growing along
with their use. Cybercrime is the term for offences that involve both the use of a
computer and the internet. It is the location where the PC is used either as the target
of crimes or as a tool to commit crimes.

The Information Technology Act of 2000 is the primary law that governs
crimes related to cybercrime. Since it is absurd to expect to characterise an offence
of this sort where PCs and the internet are involved, the precise definition of
cybercrime hasn’t been provided in any of the demonstrations or rules.

Classes of Cybercrime
e Property

This sort is like a genuine occasion where an individual illicitly have
somebody’s ledger or charge card subtleties. Here the programmer
interferes into the individual subtleties connected with the record or
charge card to get close enough to the assets, to make buys or to run
phishing tricks. Additionally by utilizing vindictive programming one
accesses the private data.
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e Person

Where an individual unlawfully disseminates that data which the law
restricts from distributing, such as, conveying sexual entertainment. This
sort additionally incorporates dealing and following.

e (Government

A offences against the public authority is called digital illegal
intimidation. This incorporates offences like hacking government sites,
military sites or disseminating purposeful publicity. These hoodlums are
typically fear based oppressors or adversaries from various countries.
This offences is the most genuine one, and its rate is by and by
exceptionally low in India.

The significant sorts of digital offences common in India are as per the
following;:

e Kid erotic entertainment

It is the distributing and conveying of foul material of youngsters in
electronic structure. Youngster erotic entertainment is an appalling
offence that happens. It has prompted different violations like sex, the
travel industry, sexual maltreatment of the kid, and so forth.

The occurrence of this offences have expanded over the course of the years on
account of the admittance to web being so natural. According to a report published
in the Times of India in 2019, the number of incidents of child erotic entertainment,
which includes crimes like assault and attack, as defined under the Protection of
Children from Sexual Offenses Act, increased by a total of 10% in 2018. (POCSO).

According to a study released by the Mumbai Police, a total of 4,551 such
occurrences have been identified in Mumbai between January 2015 and May 2019.
The POCSO Act, which covers crimes including rape, assault, indecent behaviour,
and kid sexual entertainment includes 33% of the all out offences being perpetrated
against youngsters. Uttar Pradesh reported the POCSO Act’s most severe offences.

Applicable Arrangements Under POCSO Act

After the correction in the POCSO Act in 2012, a few arrangements have been
revised to acquire rigid discipline against kid porn.

1. For offences like sexually assaulting a child or engaging in penetrative
sexual assault with a child, Sections 4 and 5 have toughened penalties and
added the death penalty as a sanction.

2. Children who are subjected to injections of chemicals or other compound
substances in order to achieve sexual development before the age at
which they are legally allowed are protected under Section 9 of the Act.
This is done in order to carry out a penetrating sex attack.

3. Sections 14 and 15 impose penalties on guilty parties who refuse to delete
or erase any material that is indecent or reports that contain children.



They purposely broadcast it and then distribute it to others who commit White-collar Crime
an offence against that child.

Digital Stalking NOTES

The development in web-based inappropriate behavior has seen an increment
in India. The provocation looked by ladies on the web, is the perfect representation
of the badgering looked by them in reality. A review directed by Feminism in India
expresses that half of ladies in significant urban communities of India have
confronted internet based maltreatment. It is really stunning that the occurrences of
digital following against men additionally show an increment. Specialists have
tracked down the proportion of following of ladies and men to be 50 : 50.

Digital Psychological Warfare

Psychological warfare can be characterized as, “the unlawful use or
undermined utilization of power or brutality by an individual or a coordinated
gathering against individuals or property fully intent on scaring or pressuring social
orders or states, regularly for philosophical or political reasons.”

Mark M. Pollitt characterizes digital illegal intimidation as, “the planned,
politically spurred assault against data, PC frameworks, PC projects, and
information which brings about viciousness against noncombatant focuses by sub
public gatherings or secret specialists.”

To have a reasonable meaning of digital psychological warfare is troublesome
as the extent of cybercrime is exceptionally expansive, and now and again include a
bigger number of elements than simply a PC hack.

Characteristics of cyber terrorism:

e Assault is predetermined, and the victims are the only thing that matter.

e The attack’s objective is to destroy or harm specific targets, such as the
political, financial, energy, common, and military infrastructure.

e Assault might have a goal of contradicting any strict gathering’s data
foundation to understanding strict racket.

e Obliterate foe’s capacities to additionally work inside their own field.
Significant cases connecting with digital illegal intimidation:
Case 1

In 1998, someone attempted to hack into the Bhabha Atomic Research Center
(BARC) website in Trombay. The programmers gained access to the BARC’s
computer framework and extracted virtual data.

Case 2

In 2002, a number of notable Indian websites were compromised, most
notably the Mumbai Cybercrime Investigation Cell website. On the home pages of
several websites, comments pertaining to the Kashmir problem were left.
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Case 3

The main players in the Purulia arms drop case made extensive use of the
internet for international communication, planning, and operations.

Case 4

In 2007, two Indian specialists worked on the Glasgow airport assault using
PC:s for terrorists’ psychological training.

Case 5

Dr. A.P.J. Abdul Kalam, a former Indian president, expressed concern over
the open availability of sensitive spatial images of nations online. He mentioned
that information regarding groups of fear mongers might be found on the web.
According to him, “Google Earth’s” perspective of the earth posed a threat to
national security.

Tax Evasion

At the point when an individual, the launderer, changes over his unlawful
cash into authentic cash, and accordingly prevails at concealing his wrongfully
brought in cash, is said to have carried out the offences of illegal tax avoidance.
In India, “Hawala exchange” is the name given to the offences of tax evasion.
Tax evasion has been characterized under Section 3 of the Money Laundering Act,
2002.

The tax criminals go about their business in such a way that not even the
examining officers can follow the genuine wellspring of the cash. This is the means
by which individuals who put their dark cash in capital market prevail at changing
over the dark cash into authentic riches.

The three significant advances engaged with tax evasion are:

e Venture

As the initial step, the launderers put their illicit cash into the bootleg
market by means of specialist or banks as money. This is done either
through formal or casual arrangements.

e Controlling the subtleties

The subsequent advance is to conceal the subtleties of the genuine pay
of the launderer. To do as such, the launderers, regularly stores their
cash as bonds, stocks, and so on into an unfamiliar bank. They like to
put resources into those bank that doesn’t uncover the character or
the subtleties of the record holder. This aides in controlling the data of
the proprietor of the cash and the insights about the wellspring of the
cash.

e Making what is unlawful, legitimate

The last advance is the place where the dark cash brought into the market
is at last changed over into authentic cash and brought into the monetary
world.



Instances of Tax Evasion in India

1. According to reports, the BCCI (Board of Control for Cricket in India)
made $23 billion by entering the market for carrying weapons and
medications.

2. Anosh Ekka was acknowledged to have involved in tax evasion in the
case of Anosh Ekka v. Focal Bureau of Investigation as, subsequent to
turning into the priest gained a gigantic measure of mobile and undaunted
resources in his name and for the sake of his family inside a limited
capacity to focus 3 years. The Supreme Court expected the charged to
take responsibility for plundering and washing tremendous measure of
public abundance. He postponed the judgment and furthermore controlled
the proof against him. He was additionally blamed for mishandling the
lawmaking system and contempted on the equity conveyance framework.

3. Five people created a false record in the Punjab National Bank (PNB) in
the case Arun Kumar Mishra v. Directorate of Enforcement, collected
money as personal gains, and caused enormous loss to PNB. Because the
offence did not come under any provision of the Prevention of Corruption
Act, the illegal tax avoidance case was not brought in this instance.
Furthermore, ex-post facto regulations are deemed to have no effect
under Article 20(1) of the Indian Constitution. It is a fundamental right
under the aforementioned Article to not be charged with a crime under a
law that was not in effect when the offence was committed. However, the
court ruled that the Enforcement Directorate may begin a prompt legal
proceeding against the applicant once all allegations of illicit tax evasion
have been resolved against him, according to the statute that would be in
effect going forward.

TAX Avoidance

Tax avoidance is the point at which an individual purposely fashions his
situation for the specialists to require less measure of duty. This should either be
possible by an individual, a company or a trust. It is a misleading method for
getting away from government charges. In essence, both tax evasion and avoidance
are crimes committed in an effort to pay less in taxes. Under Chapter XXII of the
Income Tax Act of 1961, the crime of tax evasion is punishable by a heavy
punishment or perhaps incarceration.

Tax evasion = (measure of pay that must be accounted for) — (the genuine sum
detailed)

Circumstances where one could be Punished for Tax Avoidance
e Inability to document personal government forms

Assuming an individual neglects to satisfy the prerequisite of
documenting the personal government forms as set down under Section
139 (1) of the Income Tax Act, 1961, then, at that point, a fine of rupees
at least 5,000 could be forced.
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The level that Parbodh Anand had registered in his own name was sold.
The level’s buyer donated the money for Anand and his better half as
well. The level was clearly registered in Anand’s name, so the capital
gains that his spouse becomes available as a result. They didn’t pay, and
as a result, received a tax notice.

Not giving a PAN card or giving a phony one
An individual will be subject to a punishment of Rs. 10,000 if they fail to

provide their boss with a PAN (Permanent Account Number) at the time
of work or provide a fake PAN number.

According to a story published by The Economic Times, four individuals
were apprehended for operating six fictitious businesses worth a total of
60 crore rupees in the GST evasion scheme. They were said to have used
a variety of false documents, including fake PAN (Permanent Account
Number) cards. These fraudulent businesses had the opportunity to
generate 615 crore rupees which prompted making gigantic misfortune to
the overall population.

Giving bogus data under structure 26AS

Under Section 203AA of the Income Tax Act, 1961 one is expected to fill
in Form 26AS. It is vital to investigate the data which has been given on
the grounds that any off-base data would prompt extreme discipline.
Likewise, one would be rebuffed regardless of whether he/she has given
wrong data with respect to pay, costs or speculation.

According to a report published by the Economic Times, businesses were
found to have avoided paying taxes on expenses related to doctor visits in
the amount of about 15,000 crore rupees. If a worker requests tax-exempt
repayments, his boss will provide him with leave travel allowance and
HRA. The sum can be paid by the people who have the corresponding
bills or receipts. Be that as it may, the individuals who didn’t have the
bills or receipts will quite often utilize counterfeit archives to get
repayments.

Discipline for not making good on self-evaluation tax

Assuming an individual neglects to pay, either the whole total or
incomplete sum, self-evaluation charge then he would be regarded as a
defaulter under Section 140A (1) of the Income Tax Act of 1961. On the
off chance that not gave a legitimized justification behind the deferral in
installment, according to Section 221(1) of the Income Tax Act of 1961,
the surveying authority may impose a penalty.

In the New Delhi case of Galaxy Nirmaan Pvt. Ltd. v. Acit. The litigant
had received retribution from the surveying authority for failing to pay
the self-evaluation price in the fiscal year 2010-2011. According to
Section 140A(3) of the Income Tax Act of 1961, a fine of 1,09,71,691
rupees was imposed.



e Giving an off-base record of pay to get away from charge installment White-collar Crime

Section 271(c) of the Income Tax Act, 1961 states that assuming an
individual hides his genuine pay to lessen how much charges, he would NOTES
be obligated to 100 percent to 300% of how much the assessment
sidestepped by him. Section 271 AAB sets out the various circumstances
where the penalty would be imposed.

An incident where a resident of Haryana was apprehended for conducting
a scam where over 90 firms used fake solicitations to avoid paying taxes
is covered in the story published on livemint. 110 tax cards and unlimited
ticket to ride books attached to 173 ledgers were all witnessed by the
Directorate General of GST Intelligence (DGGSTI).

e Keeping quiet on the annual assessment notice

The surveying official, under Section 142(1) or 143(2), can give a
notification, asking the individual to either record the arrival of pay or
requesting that the individual give every one of the subtleties recorded as
a hard copy, in the event that the person failed to follow the Income Tax
Department’s notification that was sent to him.

According to a Times of India article, Mridul stood shaking outside the
justice court in Mumbai since he would have been handed harsh penalty
for having ignored the Income Tax Department’s notification for 30 days.
The warning was issued for failing to store TDS which she had gathered
from the representative’s compensation.

e Wireless FRAUD

The Cellular telephone extortion alludes to altering, controlling or
utilizing phones or administration. The wrongdoer for this situation
would make a phony record in your name and get an admittance to your
financial balance subtleties, Visa subtleties, and make installments
without your assent. The wrongdoer might even sell your PDA to
different lawbreakers to involve it in commission of unlawful
demonstrations.

According to the 2017 Mobile Device Equipment Identification Number,
Rules, anyone found guilty of using a cell phone’s IMEI number without
first obtaining consent from the owner might face a maximum detention
term of three years. The Indian Telegraph Act of 1885°s Sections 7 and
25 have been combined to create this arrangement. Section 25 states that
any harms whenever caused to the message lines, machines, or any such
hardware will be imprisoned for as long as 3 years or fined, or both, in
contrast to Section 7 which grants the DoT (Department of Telecom) the
authority to make rules for the conduct of transmit and telecom
administrations.

As indicated by an article distributed in the Business Standard the online
media cheats, where convicts utilize taken characters and Visa subtleties
to acquire unlawful additions, have expanded by 43% in 2018. Utilizing Crime and Society 71
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portable applications, for the most part whatsapp, facebook and instagram,
to swindle individuals have seen an ascent of 680% somewhere in the
period of 2015 and 2018.

Clients of web-based online media are at risk from this, thus they should
be aware of this and use caution when using it. This necessitates taking
proper precautions to protect one’s account information and credit card
details when providing it online on a website.

e PC Fraud

PC misrepresentation is the practise of using a computer to defraud others
in order to gain financial gain. According to Section 43 of the
Information Technology Act of 2000, it is guilty. It demands restitution
from the culprit as punishment. It very well may be done using the
internet, internet service providers, or online gadgets. The accompanying
exercises add up to unlawful utilization of PC phishing, social designing,
DDoS, infections, and so on.

Middle Class Crime in Other Professions
Middle Class Crime in Medical Profession

Penologists had long been aware of the connection issue between the
specialist and the patient. Manu warned that those engaging in unethical behaviour
will face severe fines, such as when a specialist produces inaccurate analysis
reports. Eliminating of juvenile hatchling was viewed as an egregious offences and
such individual was called to be dependent upon extreme discipline.

There have happened many situations where the clinical specialist have had no
permit to rehearse clinical calling. The specialist treating the patient had ended up
being a phony specialist who has just hoodwinked the patients by not treating them
appropriately and fleeing with their cash.

Instances of middle class offences in clinical calling could be-giving phony
clinical declarations, working with illicit early terminations, selling test medications
and drugs straightforwardly to the patients or to the scientists in India. Once in a
while, the experts in the clinical field are seen offering guidance to lawbreakers of
how to get away from the claims utilizing clinical grounds.

Two doctors, K.H. Jnanendrappa and K.M. Channakeshava, were charged in
Karnataka with fabricating medical records for Abdul Karim Telgi in order to help
him escape from medical issues. Telgi was a part of a multimillion dollar stamp
paper scheme. As a result, the two of them were charged with violating the
Prevention of Corruption Act, 1988, and were sentenced to 7 years in prison and a
fine of 14 lakh rupees each.

Middle Class Crime in Legal Profession

Legal professionals frequently offer false evidence and use imposter witnesses
in court in exchange for payment or other services from their clients. Legal
practitioners that use clerical assistance engage in unethical behaviour and violate



all of their moral standards in order to make money. By manipulating confirmations
and obtaining skilled observers, the case is given a new twist, frequently resulting
in the release of the innocent and the imprisonment of the guilty.

D.K. Gandhi, a resident of Delhi, compiled a body of evidence in 2006 against
some undesirable actions of his legal counsel. Gandhi had given the legal counsel a
particular amount of money. The attorney should arrange no longer associated with
this issue as soon as was conceivable. Gandhi was to get the payment after the
lawsuit was settled during the main hearing. Nevertheless, the attorney stopped
sending the money to Mr. Gandhi, his client, unless he received an additional 5,000
rupees.

With reference to what the Supreme Court had said in Jacob Mathew v.
Territory of Punjab, D.K. Gandhi v. M. Mathias held the allure and passed
regarding this scenario to be decided by the State Commission in light of the law.

Because to Jacob Mathews, the Supreme Court declared that: in cases
involving negligence, professionals from a variety of fields, including the legal,
clinical, design, or some other would be expected to take responsibility for
carelessness in rehearsing their calling if that both of the two given circumstances
are fulfilled: a. He didn’t have the expected ability that was required to have been
proclaimed and, b. Regardless of whether he has the expected abilities to be
declared, he didn’t practice something similar.

Middle Class Crime in the Engineering Profession

Engineers, such as mining engineers, are frequently observed to be engaged
with acts of neglect like giving unacceptable works and materials and furthermore
not keeping up with the records or keeping up with false records. These kinds of
embarrassments are frequently written about new channels and cause gigantic
misfortunes to the organization.

India Today reported in April 2019 that S.F. Kakulte, an assistant architect,
had been arrested for negligence after an extension had fallen as a result. The effort
was shared by Kakulte, four additional architects, and the principal experts from the
Bombay Municipal Corporation. Neeraj Desai, the structural auditor, was also cited
in the report for negligence. He asserted that bars, points of support, metal
apparatuses were examined, however the substantial sections were not referenced in
the stock given to him for the review subsequently 6 individuals had passed on and
35 were truly harmed.

Middle Class Crime in Education

Numerous private educational foundations involve themselves in bogus
practices like utilizing made-up reports to and counterfeit subtleties to acquire
awards from the public authority to run their organizations. Teachers and other staff
members are frequently observed earning much less than the marking amount while
working. These deceptive tactics help the establishment generate the significant
amount of illicit revenue.
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In 2019, the New India Express reported that the Central Crime Branch had
arrested a senior rail route ticket checking employee for leaking the results of the
interviews for the positions of constables and sub-auditors in exchange for money.

The Times of India published an article in 2013 claiming that Gujarat
Technological College has been selecting engineers for lectureship positions even
though they lacked a B.Tech. Yogesh Patel, a lecturer in civil engineering at the
Gujarat Technological College subsidiary S.R. Patel Engineering College, having
not earned his bachelor’s degree.

In several areas, such as applied mechanics and earthquake designing, he had
failed. Furthermore he even went for actually taking a look at papers and
furthermore got a compensation for his work. An investigation into how an
individual who isn’t qualified for the post of impromptu, which is impermanent
lectureship, was selected for the purpose of educating.

The Emergence of White-collar Crime in India
Middle Class Crime in the Ancient Time

It is thought that crimes have existed ever since people first settled in societies.
Different infractions have disappeared over time, and others have undergone
changes as the general public has become more aware of them in the present.
According to an ancient Vedic scripture, the notion of middle class offences has
always been present in the public mind.

The Crime of Bribery

e The idea of pay-off is certainly not another idea in Indian culture.
References to these offences can be found in the different holy books.

e Assuming a man donates something out of dread, outrage, desire, pain,
playfully or accidently, or through a phoney demonstration by a
youngster, or while intoxicated, would be seen as a pay-off, according to
a statement made by Narada.

e Yagnavalkya had previously advocated for the king, the supreme power,
to assassinate the exploitation-minded official and reward the righteous
ones. He continues by saying that anyone who tries to extort someone
will have their belongings taken and sent afterwards.

e In his Arthashastra, Kautilya claimed that the elements of the ruling class
will be checked and if there should be an occurrence of any carelessness,
they would be charged.

Wellbeing

The strength of individuals has been a matter all the time of worry for
individuals. In the antiquated time likewise, selling dog meat became illegal to
prevent the spread of a pandemic. Yajnavalkya, Vijnaneswara, and Kautilya
presented the many forms of discipline one can rely on in the event that they deal in
and purchase dog meat.



It was Ashoka who laid out medical clinics for people and creatures thinking
about the wellbeing of the mass. Ashoka warns people against eating meat and to
abstain from killing birds for food in his statements.

Utilizing of False Weights in Stores

To keep the economy doing great it is crucial for abstaining from illegitimate
market strategies. In antiquated times, the businessperson regularly utilized
misleading loads and measures to create gains. Kautilya said that to keep away from
such illegitimate market rehearses by the businessperson there should be an

administering official who might investigate the exchanges occurring on the lookout.

Kautilya alongside Yajnavalkya had recommended the inconvenience of a fine on
the off chance that one is discovered rehearsing illegitimate strategies on the lookout.

Legal Metrology Act, 2009, Section 8(3), defines such violations as using
deceptive measurements or weights different than the necessary standard measure
or weights. According to Section 25 of the Legal Metrology Act of 2009, offenders
are subject to fines of up to 25,000 rupees, and for further offences, they may face
imprisonment for up to six months or a fine, or even both.

Fake Coins

The main economy where coins were used as a medium of exchange was the
Indian economy. In the past, society held the power when it came to financial
matters. Copper, silver, and gold coins with a stamp were produced under the
direction of the State. A guideline put out by Kautilya stated that the counterfeiter
of coins would be punished. He named false coins “Nanaka,” and the people who
created them went by the name “Kutarupa Kara.”

Development in the Modern Era

A class division resulted from India’s rapid industrialization following the
First World War (1914-1919). There were two social classes: the industrialists,
who belonged to the significant organisation of creation, and the lower classes, also
known as common labourers. The working class started to avoid social situations
because of the terrible business conditions and the rapidly growing economy.

The significant degree of seriousness and voracity for appreciating syndication
prompted the development of criminalist conduct. At this period, the beginnings of
middle class injustices were sown. These criminal acts expanded while the nation
was engaged in opportunity development and fighting wars, posing a threat to the
expansion of the Indian economy.

Courts and White-collar Crime in India

Although middle class offences are not explicitly defined in the law, there are
numerous regulations that imply the existence of such transgressions. In the new
years with the development of new advances and progression in various areas,
similar to the modern area, business area, and so on, these offences have
encountered a quick development.
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We are very much aware of the way that multiple crore cases are forthcoming
before the Indian legal executive. For this situation, it would be extremely
challenging to discard the instances of middle class violations as soon as could
really be expected.

For quicker removal of the instances of middle class offences, it is critical that
most optimized plan of attack courts and councils are set up in the country.
Likewise, when the case would be chosen as last by the council or the most
optimized plan of attack court, then, at that point, that choice would be restricting
on the gatherings. The gatherings would not be permitted to raise similar issues, in
a similar case again under the steady gaze of another court.

Middle Class Crime Investigation
Middle Class Offences Examination Process

There has been a new development in the examination cycle of middle class
violations in India. With the increment in the quantity of hostile to defilement
walks, the organizations are encountering an increment in an opportunity to-time
examination. These inner examinations goes about as a guard dog against any
undesirable movement. This further keeps the organization from humiliating strikes.
In India, there is no severe technique which should be followed while leading these
inside examination connecting with the middle class offences.

Organizations are under pressure to attach their assessments in situations of
inappropriate behaviour as a result of the #MeToo movement’s growth.

For Instance

1. The ICICI Bank relied on internal investigation by the Reserve Bank of
India, Securities and Exchange Board of India, and Central Bureau of
Investigation while CEO Chanda Kochhar was dealing with extortion
charges. A free council headed by Justice B.N. Srikrishna, a former
adjudicator for the highest court, was established to look into the situation.

2. The bank decided to conduct a free examination for the benefit of
Flipkart and Walmart after Binny Bansal, co-founder and group CEO of
Flipkart, was discovered to have engaged in real bad behaviour.

Middle Class Offences Examination Strategies

There are a couple of essential procedures for the examination of middle class
offences, and they are:

1. There should be a witness in the group who might give the direct data
about a middle class offences occurring or had occurred in an
organization and keeps the researching officials informed on everything
that has happened, is happening, or will happen within the organisation.
No investigation can begin unless and until someone alerts the police to
the offences. As a result, the role of witnesses becomes important.

2. Involvement of spies. The presence of spies is important since they aid in
pursuing those proofs that do not appear to be proof at first. They



likewise help in giving data in regards to individuals who go underground White-collar Crime
and afterward submit genuine offenses. Since following such individuals
is preposterous by the cops, they designate spies who with no clue to the NOTES
denounced get every one of the insights regarding him.

3. Introducing the assessment of the actual proof in the research facility is
exceptionally significant for choosing a case. The clinical confirmations
assume a vital part in providing a guidance to a case. In the event that not
controlled, then, at that point, the clinical trials are exceptionally
proficient in figuring out who the blamed would be in cases for genuine
offenses, similar to assault.

4. Police officials are frequently seen leading actual observation through
canines and electronic reconnaissance through CCTVs, or following call
records, and so forth These investigations aid in locating even the
smallest amount of evidence against the offender.

5. The police have a tool called interrogation that they can use to extract
information from suspects that they otherwise would not have provided.

6. In cases where it is legal to do so, wiretapping aids in proving guilt by
presenting phone records in court. Now and again, call records are
adequate proof to hold an individual at legitimate fault for an offense.

Regulation Against White-collar Crime in India

There are a few arrangement that exists for distinguishing middle class
offences. Government to guarantee that the lawbreaker perpetrating middle class
offences be rebuffed has acquired the accompanying regulations

The Companies Act, 1960

The Income Tax Act, 1961

Indian Penal Code, 1860

The Commodities Act, 1955

The Prevention of Corruption Act, 1988

The Negotiable Instrument Act, 1881

The Prevention of Money Laundering Act, 2002
The Information Technology Act, 2005

e A AL R

The Imports and Exports (control) Act, 1950

_
e

The Special Court (Trial of offences connected to Transactions in
Securities) Act, 1992

11. The Central Vigilance Commission Act, 2003

A Few Important Legislation and their Flaws

1. Fugitive Economic Offenders Act, 2018 — This law was passed to
eliminate the most popular method of dealing with criminals who seek
asylum outside of India. As a result, their assets and property are
confiscated to reflect the harm caused. The problem, though, is that this Crime and Society 77
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rule only makes provisions for responsible cash of up to $100 million.
Anyway, shouldn’t something be said about violations submitted by
individuals for a measure of less than 100 crores, would they say they are
not responsible? Or then again is the public authority not able to be
severe enough for them? This is by all accounts an ill-defined situation
since it ignores offences that incorporate a more modest amount of cash
and this could likewise permit them to dodge peace and lawfulness.

Prevention of Money Laundering Act, 2005 — Local money laundering
has been curbed thanks to this law, which has also been expanded to
include activities related to illicit tax avoidance because of severe
unfamiliar trade guidelines. Like most middle class violations, this
includes countless individuals being involved But with the ascent of
innovation, it has improved on such undertakings and has ended up being
more complicated and computerized and with the openness of the
Cryptocurrency stage a new type of illegal tax avoidance has arisen
where lawbreakers can move finances all the more effectively and
successfully online across the whole world with simply a tick of a button
and we need pertinent regulations to stay aware of these mechanical
headways.

Prevention of Corruption (Amendment) Act, 2018 — This statute was
passed in 1988 to prevent debasement in India, and with its recent
updates in 2018, it has proven to be more effective. However, the cost of
it was lengthening the preparatory process and the necessity to acquire an
assent to start a test on a community worker besides the obligation to
prove anything is currently on the arraignment and at times where
defilement is normally dedicated by higher authorities it goes about as a
safeguard and a more extended strategy would permit them to sort out
escape clauses which makes it more straightforward for such guilty
parties go unpunished at times.

Indian Penal Code, 1860 — Although the IPC includes a wide range of
breaches and offences, the total number of middle class offences, which
are extremely serious, is not included and in spite of the fact that it
incorporates violations like falsification, debasement, pay off, duplicating
and so forth it doesn’t fulfill with what can be characterized as a middle
class offences. For instance, under Section 465, the penalty for
fabricating records is only punishable by a term of up to two years, which
may not be sufficient given that recent claims have been made that such
records are offensive in nature and that our social and financial structures
have advanced to the point where the IPC is falling behind and will most
likely be unable to keep up with the demands of the moment.



Punishments for White-collar Crimes
Condemning in Middle Class Offences in India
Discipline for Extortion

Extortion offences are punishable under Section 447 of the 2013 Companies
Act. It expresses that in the event that an individual is viewed as at real fault for an
offense of extortion he would be detained for a period at the very least a half year
and which may extend to 10 years. Additionally, he will be subject to a fine that
may exceed multiple times the amount of the extortion and under no circumstances
be less than the amount of the misrepresentation. If the misrepresentation was made
in opposition to the interests of the general populace, the sentence would not be less
than three years.

Punishment for Misleading Explanation

Segment 448 of the Companies Act, 2013 states that: assuming an individual
purposely offers a bogus expression, realizing that it generally will be misleading or
intentionally precludes any material truth, realizing that it will generally be material
than he would be expected to take responsibility for his illegitimate demonstration.
This misleading assertion can be made either through return, report, testament,
budget summary, outline, proclamation or some other archives expected for the
reason referenced under this Act or any standards made under it.

Punishment for Outfitting Bogus Proof

Section 449 of the Companies Act, 2013 accommodates punishment for
outfitting bogus proof. It expresses that assuming any individual gives a bogus
proof in an official courtroom:

e Either upon an assessment on pledge or grave certification; or

e At the point when any organization is going to break down or in any case
additionally if there should be an occurrence of any matter emerging
under this Act, in any sworn statement, affidavit or serious certification,

e He will be punished with both detention and a fine. Detention will not be
for less than three years and could be for up to seven years; the fine could
be up to ten lakh rupees.

Discipline when no particular discipline or punishment has been given

According to Section 450 of the Companies Act of 2013, if a discipline or
punishment for an offence has been carried out by a company official or by any
other person who rejects any of the terms of this demonstration, at that point under
this section he would be punished with a fine that could reach 10 lakh rupees. If the
negotiation goes on, the person would be asked to pay a fine that may be as high as
1,000 rupees every month until the mediation is successful.

Discipline when the default has been rehashed

According to Section 451 of the Companies Act of 2013, on the off chance
that an organisation or any official of that organisation submits an offence for
which he has been duly punished and has also faced detention, on the off chance
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that submits a similar offence again within a window of three years, that
organisation and all those officials involved in the commission of the offence for
the subsequent time will be rebuffed with double the fine, notwithstanding the term
of detainment gave in the demonstration to that offence. Be that as it may, on the
off chance that the offence was submitted following a period of 3 years of
commission of the offence interestingly, then this standard would not be relevant.

Arrangement of Mediating Officials

According to Section 454 of the Companies Act of 2013, the Central
Government has the authority to select an arbitrating official who will reserve the
right to settle penalties under the terms of this demonstration in response to a
request made in the official periodical. The Central Government will also determine
the officers’ mandate.

According to the Act, the arbitrating officer may impose a penalty on the
organisation or its representatives for disobedience. On the off chance that an
official who has been punished by the mediating official is disappointed with his
activity, he could document an allure for the local chief would have ward in that.

Ramifications of White-collar Crime in India

The rate at which middle class offences are growing has become a global issue
of concern. It has been discovered that compared to other sorts of offences, middle
class offences significantly worsen society. Additionally, India is an agricultural
country thus a remarkable expansion in middle class offences hampers its picture
alongside being a peril in the development of its economy.

Also, middle class offences cause enthusiastic injuries, not exclusively to the
survivors of the offences however to the general public overall. Where the casualty
can’t bear the costs of middle class offences that he had proof, the general public
begins losing confidence in the specialists. Assuming the specialists at higher
positions, who have gigantic abilities, begin involving it in an improper way, then,
at that point, who else will the residents trust.

Additionally, because of the widespread success of these crimes across the
country, neither the real world nor the cyber world offer people a secure
environment. It hasn’t become the best place for the conduct of middle class
offences since people were taught to avoid tiresome positions like waiting in line to
check out at the store or withdraw money from the bank and minimise other types
of genuine work. No place does individuals regard themselves as protected.

Most importantly, notwithstanding a few developments against the middle
class violations and establishing a few standards and guidelines through charms, the
public authority has not had the option to do much for the survivors of the middle
class offences. The confounded idea of the strategy for carrying out such offences
makes it hard for the position to track down proof. For that reason numerous
lawbreakers move unreservedly and this has turned into the primary justification
behind the offences to thrive. The hoodlums don’t see as any motivator to carry out
such offences which assists them with bringing in income sans work.



Additionally one of the significant explanations behind such violations to White-collar Crime
prosper is that media inclusion of not many cases happens in the event of middle
class offences. Frequently, the media individual and the wrongdoers fall under NOTES
similar gathering or class and stars inclining toward them as opposed to showing
their existence to individuals.

Additionally, those in positions of authority who commit such crimes pay for
media personnel or coerce them into closing their outlet in order to prevent media
coverage of the unjust or illegal demonstrations they submit or have submitted
throughout their careers.

Late White-collar Crime in India
SEBI v/s Burman Plantation and Others

The learned advice in the interest of SEBI ensured, under the watchful eye of
the High Court of Allahabad, that the organisation was in fact falsely accused since
it was unable to meet its financial obligations, including monthly payments to its
financial sponsors. When the group’s advertisement was brought up, the chamber
responded that the advertisement was supplied in 2003 and the request was
approved in 2004, when the organisation was unable to fulfil its commitments.

Additionally, nowhere did it mention how much money the financial backers
were pledging. By amending the regulations under section 24(1) of the SEBI Act in
response to the fundamental case of the advice, the councils increased the penalty
from one year to ten years as well as the fine, which may now reach 25 crores.
Finally, it was anticipated that Ravi Arora, the accused, would accept
accountability.

Abhay Singh Chautala v/s C.B.I.

In the current argument, a charge sheet was requested against two appellants
for filing offences under Sections 13(1)(e) and 13(2) of the Prevention of
Corruption Act, 1988, read in conjunction with Section 109 of the Indian Penal
Code, 1860, in separate preliminary proceedings. It was claimed that both of the
accused had amassed unbalanced wealth in comparison to their remuneration when
they were members of the Legislative Assembly.

The father of the petitioner had acquired enormous possessions, and the same
was true for the appellants, when the Central Bureau of Investigation (CBI) began
investigating. The High Court ruled that the litigant had disclosed highly startling
positions held by the defendants at the time rather than those they actually held. As
a result, it was determined that the approval granted under Section 19 of the
Prevention of Corruption Act, 1988, lacked legal standing.

Binod Kumar v/s Territory of Jharkhand and Others

This body of evidence was used to convict the chief minister and a few
clergymen from the State of Jharkhand of possessing untraceable cash. By using the
authority granted to it by Section 45(1A), the High Court has suggested that the
Central Government transfer the case from the Enforcement Directorate to the CBI.
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It was confirmed that the clergymen had access to large sums of money, and
even though there was no evidence to support an accusation that they had engaged
in illicit tax evasion, a thorough inquiry was suggested.

The clerics were meant to be both domestic and foreign property owners. As a
result, the court asked for an investigation to see whether this abundance was
obtained by abusing the position of authority. In the unlikely event that a violation
of the Indian Penal Code, 1860 and the Prevention of Corruption Act, 1988, has
occurred, it was to be explained.

The Enforcement Directorate, which is obviously subject to the influence
granted to the Central Government under Section 45 (1-A) of the Prevention of
Money Laundering Act, clearly had the influence to continue the investigation
under the Prevention of Money Laundering Act when the CBI began its
investigation under the Prevention of Corruption Act, 1988, and the Indian Penal
Code, 1860.

Check Your Progress
5. What was the outcome in SEBI v/s Burman Plantation and others case?
6. Explain the Abhay Singh Chautala v/s CBI case.

3.4 SCOPE OF WHITE-COLLAR CRIME

With the advancement of commerce and innovation, middle-class crime is
rapidly growing in our nation. Digital offences, which are PC-related crimes, now
have new dimensions thanks to technological innovations. All things considered, as
new locations are developed, middle class transgressions are growing. The areas
affected by these infractions include business, industry, banking, and other financial
institutions.

Therefore, an offence is a manifestation or exclusion that constitutes an
offence and is punishable by law. The public is harmed on a massive scale as
middle class violations increase on a daily basis because the laws are not being
followed as expected. As a result, it is necessary to manage the factors that aid in
the commission of such offences.

Middle class crimes are those committed over the course of a person’s career
by someone with a high level of decency and societal standing. It is the crime
committed by paid professional workers or businesspeople, and it typically entails
some form of fraud or financial burglary. Humanist Edwin Sutherland defined the
phrase “Middle class Crime” in 1939. These offences are lawful transgressions
committed by financial managers using deceptive techniques to gain access to large
sums of money with the intention of making money.

People who are involved with legal groups in any case commit middle class
crimes, which include a wide range of activities. The culprits stand firm on decent
footholds in the networks except if their offences is found. The regulations



connecting with middle class violations relies on the specific idea of the offences
carried out.
Regulations Connecting with White-collar Crimes

The Indian government has put forth certain administrative rules, the violation
of which will increase middle class guilt. The Industrial (Development and
Regulation) Act of 1951, the Import and Exports (Control) Act of 1947, the Foreign
Exchange (Regulation) Act of 1974, the Companies Act of 1956, and the
Prevention of Money Laundering Act of 2002 make up a portion of these laws.

The Indian Penal Code has provisions for policing offences like bank fraud,
insurance extortion, visa fraud, and other similar ones. Several actions have been
taken by the Indian government’s public authorities to address tax evasion. The
Reserve Bank of India has issued guidelines for banks to follow in order to comply
with KYC (Know Your Customer) regulations. Banks and other financial
institutions are required to maintain exchange records for ten years.

Information Technology Act, 2000 has been instructed to offer legal
acknowledgment to the verification of data traded in reference to commercial
exchanges in order to address PC-related offences.

The following offences are recommended to be punished in accordance with
Sections 43 and 44 of the Information Technology Act:

e Unauthorized reproduction of a concentration using any data.
e Unauthorized access and document downloads.

e Display of infectious or cancerous projects.

e Harm to the computer’s organisation or framework.

e Refusal to grant access to a PC framework to a person who has been
given permission.

e Assisting anyone who attempts to use an unauthorised PC access.

Cybercrime isn’t the Information Technology Act’s primary focus, though. As
a result, this Act features unique provisions that deal with middle class offences.
Section IX deals with penalties and mediation for offences, while Part XI deals
with the offence of digital offences. Aside from this, many issues are irritating
because of absence of concentration. Some of them are:

e Irrelevance

e (Capability for arrangement as mediating official not endorsed

e Meaning of hacking

e No means to control web theft

e Absence of worldwide participation

e Force of police to enter and look through restricted to public spots

e Nonattendance of rules for examination of digital offences
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There are a few measures to manage middle class violations. Some of them
include bringing violations to the public’s attention through the press, general
media assistance, and legitimate proficiency programmes. Unique councils ought to
be made up of people who may sentence offenders to prison terms of up to five
years, and convictions ought to result in hefty penalties rather than the arrest and
detention of criminals. Except if individuals will emphatically despise such
offences, it is preposterous to expect to control this developing hazard.

Some Cases Based on White-collar Crime
Content courtesy to criminaljustice.com
1. Enron Breakdown

Enron was a seemingly unstoppable energy
behemoth in the early 2000s, with revenues exceeding
$100 billion and the distinction of being selected by
Fortune as “America’s Most Innovative Company.” In
any case, reports circulated during its rise in the 1990s
that its bookkeeping firm Arthur Anderson, which at
the time was among the top five firms, was connected
to illegal bookkeeping methods. With the help of his
team, Jeffrey Skilling, who served as president, COO, and CEO, was able to hide

billions of dollars in debt thanks to shoddy financial reporting, bookkeeping
loopholes, and the use of special justification components. The COO, Andrew
Fastow, misled the senior management team about the company’s financial
procedures and convinced Arthur Anderson to go along for the ride. After the stock
market crashed, the SEC ordered an investigation, which led to Skilling’s 24-year,
4-month sentence and Fastow’s six-year imprisonment. Before he was sentenced,
organiser Kenneth Lay passed away from a cardiac crisis.

2. Worldcom Bookkeeping Embarrassment

The notable collapse of Enron was followed by the demise of Worldcom,
which was overseen by CEO Bernard Ebbers. His plan to offset the downturn in the
broadcast communications sector in 2000 and the falling value of Worldcom’s
stock included the use of dishonest bookkeeping practises to trick investors into
believing the company was in good shape. The organisation filed for chapter 11,
making it the largest chapter 11 filing in American history at the time due to the
underreporting of line expenses and the growth of incomes, which resulted in a $3.8
billion misrepresentation. Ebbers, who departed Worldcom in April 2002, was
given a 25-year prison sentence for protections fraud and documenting fictitious
articulations with controllers of protections.

3. Bernie Madoff Ponzi Conspire

When Madoff was apprehended and charged with protection extortion in late
2008, the word “Ponzi” entered the American lexicon. The former lifeguard,
sprinkler installer, and CEO of NASDAQ managed to create a multibillion dollar
venture company without assistance from the large subsidiary companies, all of
which refused to exchange with him, and with the use of false trading reports. Even



though he had a reputation for being a joke ten years earlier, it wasn’t until 2008
that he was apprehended when one of his children confessed to his crimes. He
pleaded guilty to 11 offences in 2009, among them misrepresenting his protections,
evading taxes, and breaking into a representative advantage plan. Financial
supporters lost billions of dollars as a result of the disgrace, and three people
involved in the business—including Bernie’s son Mark—suffered terrible self-
destruction as a result of the punishment—150 years in prison and $170 billion in
compensation.

4. InStock Exchanging Embarrassment

The InStock stock trading scandal, which was a further chapter in the middle-
class wrongdoing story of the mid-2000s, stood out as particularly newsworthy due
to Martha Stewart’s connection and the fact that she sold about $230,000 worth of
the company’s stock the day before a trial disease drug failed to win FDA approval.
She was sentenced to five months in prison and was judged as being at culpable for
deterring equity, pulling a scam, and lying about a stock deal. Author Samuel
Waskal admitted to allegations of bank extortion, protections deception, obstruction
of equity, and evasion. Prior to the declaration, Waskal persuaded family members
to sell stock and tried to sell his own stock. He was delivered in 2009 after being
sentenced to seven years and three months in prison in 2009.

5. Adelphia Breakdown

Adelphia was the fifth-largest link supplier in the United States at the time of
its chapter 11 filing in every 2002, and in 2003, it generated more than $3.6 billion
in revenue, which is just $1.3 billion more than the reeling sheet obligation
accumulated by the organisation that caused its demise. The creator, John Rigas,
and the organization’s manager, Timothy Rigas, are currently serving 15- and 20-
year prison terms, respectively, for stealing money from corporate financial backers
and misappropriating business assets. Adelphia’s tenure of more than 50 years
came to an end in 2006 when Comcast and Time Warner acquired the remainder of
its revenue-generating assets.

6. Tyco Bookkeeping Embarrassment

A year after Business Week named Dennis Kozlowski one of the top 25
corporate leaders of 2001, it was discovered that Kozlowski and former Tyco CFO
Mark Swartz stole more than $150 million from the company, including $2 million
for a birthday party for Kozlowski’s significant other that was thrown in Sardinia.
The thieving men were spared after their first preliminary was declared a mistake
because a witness said she received a letter urging her to concur with the charges.
Following the preliminary, Kozlowski and Swartz were found guilty and sentenced
to a combined prison term of approximately eight years and four months.

7. HealthSouth Bookkeeping Outrage

Since its founding in the latter half of the 1980s, HealthSouth, one of the
largest comprehensive rehabilitation administrative companies in the nation, has
been linked to unethical business practises. According to the Department of Justice,
it was discovered that under Richard Scrushy’s leadership, it falsified benefits
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totaling around $2.7 billion between 1996 and 2002 and eventually agreed to pay
$325 million for allegedly defrauding Medicare and other public health care
programmes. Scrushy was exonerated of all allegations relating to the incident, but
was later given a six-year, ten-month prison sentence for payoff in mail
misrepresentation in a minor case.

8. Jack Abramoff Campaigning Embarrassment

Abramoff’s scandals had significant effects on lawmakers and, shockingly, the
crowd in a Washington escapade that unquestionably deserves its own movie. He
admitted to engaging in extortion, scheming, and tax evasion in 2006 for his
attempts to defraud Indian club betting interests of roughly $85 million in expenses.
After some time, he was found guilty and sentenced to 70 months in prison for
using a false wire transfer to obtain a $60 million advance for the purchase of
SunCruz Casinos, a deal that resulted in the murder of the previous owner
Konstantinos “Gus” Boulis. The Republican representative from Ohio, Bob Ney,
was sentenced to prison at that time for accepting payments from Abramoff, aiding
the Democrats’ efforts to gain more seats in Congress during the 2006 midterm
elections.

9. Countrywide Political Advance Outrage (and Commitment to the Subprime
Contract Emergency)

Lawmakers and large organizations need one another. And given that their
relationships are frequently overly cosy, as demonstrated by the nationwide
political advance scandal of 2008 and 2009, those awkward links will continue to
exist as long as missions are covertly financed and organisations have a stake in the
political game. Angelo Mozilo, the former CEO of Countrywide, can attest to the
unease because his Friends of Angelo programme, which provided lawmakers with
contract financing at noncompetitive rates, contributed to tarnishing his existing
shaky reputation. He turned himself up on July 1, 2008, and eventually reached a
settlement with the SEC in which he agreed to pay $67.5 million in fines because
he had misled investors about the company’s internal operations.

10. Marcus Schrenker Extortion and Endeavored Counterfeit Demise

Schrenker, who owned three financial institutions, accumulated a great deal of
wealth as a speculating consultant in charge of multi-million dollar benefits
reserves, despite the fact that he did not employ the same type of influence as
people like Lay, Ebbers, or Kozlowski. But in an instant, all was gone. The Indiana
Department of Insurance complained about his failure to inform seven financial
backers of the exorbitant fees for converting annuities, and the resulting $250,000
shortfall in 2008, which increased scepticism about his dishonest business methods.
Finally, an examination was prompted by the suspension of his Indiana state
financial counselor’s licence. Instead of dealing with the consequences of his
actions, Schrenker attempted to fake his own death in 2009 by inventing an aircraft
accident and leaving before the damage was fully done. Finally apprehended, he
was given a four-year prison term for the catastrophe. In reality, he handles
accusations of protection extortion.



Cases based on White-collar Crimes in India
Content Courtesy: Legodesk.com
1. Harshad Mehta Securities Fraud (1988-1995)

Stockbroker Harshad Mehta founded his security company, “Grow More
Research and Asset Management Limited,” in 1990. Financial supporters idly
followed Mehta’s strides because he was a reported name in the financial market
and is known as the “Ruler of Dalal Street.” He obtained a bank loan for enormous
sums of money and purchased the scrips at exorbitant prices, creating a false
market. He took advantage of his position to manipulate the stock prices of
particular scrips in his favour. This resulted from the unprecedented syphoning of
money from financial transactions, which led to an exceptional rise in the price of
these offerings. Nevertheless, Harshad Mehta did not act illegally in making this
obscene display. The problem arose when Mehta used the bank’s cash improperly
to obtain cash flow to invest resources in the financial exchange. This illicit tax
avoidance involves the misuse of money. He bought almost ¥ 5000 crores. This
method was discovered by the then-famous journalist Sucheta Dalal. The market
lost $0.1 million as a result of this unabated offering in one day. The Indian
Securities Exchange had never before experienced a crash of this magnitude.
Different improvements were made to SEBI rules and recommendations to shorten
these exchanges.

2. Satyam Scandal: Greatest Ever Corporate Bookkeeping Extortion

A letter of admission written by Satyam Computers Services Limited’s
founder and administrator, B. Ramalingam Raju, and published in Times of India
on January 7th, 2009, revealed this scam. The letter acknowledged that he had
managed his financial records by inflating resources and understating liabilities.

The financial position of the organisation is indicated by the books of records.
They function as a vital tool that investors can rely on before putting their money
aside. Accounts records were manipulated to defraud investors and financial
backers.

The entire ruse is estimated to have cost $14,000 crore, and it is considered a
key contributor to the 2009 recession. In response to this embarrassing situation,
SEBI strongly retaliated, accusing Ramalinga Raju and nine important partners of
engaging in insider trading and engaging in phoney and improper exchange
rehearsals. The accused were instructed by SEBI to pay approximately
% 3000 crores in about 45 days, and they were also permanently barred from
accessing the security markets. To ensure that such a ruse never happened again,
SEBI learned how to respond forcefully.

3. Ketan Parekh Security Scam

From 1999 until 2001, Parekh was connected with stock control and
roundabout trading. He had a sizable set of equities known as K-10 stocks and
purchased them from banks including Global Trust Bank and Madhavpura
Mercantile Co-operative Bank. The amount of embarrassment was almost $1,250
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billion. He has only served one year in prison, but his right to trade on the Indian
Stock Market is suspended until 2017.

Despite the fact that his name keeps on tormenting the road as he has been
blamed for playing from behind the stage. According to a report by the Intelligence
Bureau, Parekh and his associates are engaged in covert and insider trading through
front materials.

4. Saradha Chit Store Case

The collapse of Saradha Group’s Ponzi scheme, which involved 200 privately
held companies and was believed to be operating collective venture conspiracies
popularly and incorrectly referred to as Chit Fund, resulted in substantial financial
mismanagement and political embarrassment for the group. This attracted between
$200 and $300 billion from more than 1.7 million contributors, promising a
stronger aggregate as a result in terms of money or land and other resources.

At least 10 members of the Saradha group were found guilty of submitting
extortion through open cash pooling activities. While the public was protesting the
group’s alleged fraudulent activities, SEBI banned Saradha Realty India and its
managing director Sudipta Sen from the securities market until they completed all
of the Collective Investment Schemes (CIS) and made the discount, as equivalent
amounts to CIS Violation.

The Turkish government launched a multi-organizational investigation into
the Saradha Scam and related Ponzi scheme through the Personal Assessment
Office and Enforcement Directorate. The Indian Supreme Court then referred this
case to the CBI, the country’s government investigation agency, in May 2014,
alleging alleged political nexus, severe administrative setbacks, and potential global
criminal tax avoidance. Two Members of Parliament, Kunal Ghosh and Srinjoy
Bose, the former West Bengal Chief General of Police, Rajat Majumdar, a top
football club official, Debabrata Sarkar, and Madan Mitra, the Minister of Sports
and Transport in the Trinamool Congress government, were all apprehended for
their involvement in the ruse.

This scam is frequently compared to the Sanchayita venture scam, a multi-
million dollar scam that occurred in West Bengal in the 1970s and the complaints
associated with it that led to the creation of the Prize Chits and Money Circulation
Schemes (Banning) Act, 1968.

5. Punjab National Bank Fraud

Nirav Modi is India’s 85th most lavish person and a diamantaire who
produces world-class jewels.

According to the bank, Modi and the businesses associated with him were
interested in working with its authorities to obtain certificates or letters of
commitment to help other foreign banks subsidise their customers’ credit.

PNB’s primary investigation revealed that two bank officials had improperly
granted LoUs to the aforementioned entities without adhering to the proper



procedure. The credit was subsequently offered to the mentioned organisations after
these LoUs were sent through the SWIFT informing system.

PNB asserted that the resources ostensibly obtained for the purchase and sale
of gems were not used for that purpose.

PNB informed the stock market of the discovery of dishonest and illegal
exchanges. One of the largest misrepresentations in the Indian banking sector,
PNB’s cost was $1.8 billion.

6. 2G Scam

This method offers licences for the 2G band at a reasonable price. What’s
more, A Raja did as such as the choice of closeout prompted less benefit. He
granted licences to applicants who weren’t qualified. These candidates submitted
insufficient details and kept them a secret in addition to lying and providing false
information. As a result, there was a 1.76 lakh crore rupee deficit.

Additionally, on November 16th, 2010, the Comptroller and Auditor General
of India released a report detailing their malfeasance. The charging sheet was
80,000 pages long because the crime was so stunning. Despite this, the CAG report
indicated that these substantial stakes were being paid at a high premium to Indian
as well as foreign firms. They quickly followed up by doing as they said they
would.

7. CWG Trick

Federation Games is a global occasion where the competitors from the district
of countries play various games. It happens one time each year. District games
alliance conducts it. The Commonwealth Games stunt was pulled by Suresh
Kalmadi. He presided over the organising committee for the Games. He then
provided the Swiss Timings the deal for 141 crore rupees. Furthermore, Swiss
Timings’ planning tools were overpriced by 95 crore rupees.

Additionally, the director required the athletes to reside in subpar
accommodations. This is the point at which the Central Vigilance commission
learned about the CWG trick. In addition to the sportspeople receiving fewer jobs,
this scam resulted in a theft of 70,000 rupees. Under the accusations of cheating,
scheme, defilement, and fraud for the purpose of cheating, they were apprehended
for their misconduct. This is unquestionably a serious middle class injustice in
India.

8. AgustaWestland Scam

Christian Michel and former Air Chief Marshal S. P. Tyagi were key figures
in the AgustaWestland VVIP chopper scam. They bought 12 AgustaWestland
helicopters by paying lawmakers and mediators. These helicopters were built by
Italian security manufacturing behemoth Finmeccanica at a cost of 3600 crore
rupees. Additionally, the Indian state leader, the president, and other notable
individuals planned to use these extraordinary aircraft. Furthermore, Italy suddenly
exposed one of India’s most serious middle class breaches.
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In addition, the Congress government terminated the agreement in 2014. S. P.
Tyagi was detained by the CBI in 2016 because he suggested lowering the
functional roof from 6000 metres to 4500 metres. Additionally, CBI mentioned in
the report that the IAF objected to these alterations. But when Tyagi became the
boss, he enthusiastically put forth the idea. Finally, they also managed to catch
Christian Michel, who worked as a mediator for Agusta Westland alongside Carlos
Gerosa and Guido Haschke.

9. Public Herald Case

One of the continuing middle class offences that is classified as a debasement
offence. An Indian financial expert and lawmaker named Subramanian Swamy
filmed a courtroom argument against Sonia and Rahul Gandhi. He did so in
response to the justification that the Indian National Congress had granted the
Associated Journals Limited (AJL) a credit line for 90.25 crores. Despite that, this
advance was uninteresting.

Aside from it, Young Indian was founded in 2010. Additionally, it possessed a
50 lakh rupee capital. The fact that this firm acquired the shares of AJL is
remarkable, in addition to the capital of 50 lakh rupees. These offers were worth
5000 crore rupees. Finally, in 2019 the Gandhis’ properties were permanently
attached by the Enforcement Directorate. These properties had a 64 crore rupee
value. Therefore, it is unquestionably one of the middle class offences in India that
involves a significant sum of money.

Check Your Progress

7. How middle class people commit crimes?

8. How modern technologies effect white-collar crime?

3.5 PREVENTIVE MEASURES

Preventive measures are:

1. The nation’s main investigative agencies, such as the Central Bureau of
Investigation, Enforcement Directorate, Income Tax Department,
Directorate of Revenue Intelligence, and Customs Department, require
fortification through the application of sound controlling techniques. To
ensure transparency in the system, the Central Vigilance Commission
should monitor the activities of the officials holding the top positions and
also conduct cross-examinations of their work.

2. The preparation of the examining authorities should advance along with
the method for committing such middle class crimes. Growing officials
frequently have the knowledge and experience to understand the nature
and processes but are unable to apply the technology to track down the
suspect. This happens as a result of inadequate planning. In order to be
able to easily handle any case, regardless of how complicated it may be,
every examining official should be adequately prepared.



3. The framework must include strict regulations in order to eliminate the White-collar Crime
presence of such offences. The amount of fee and amount of time spent in
jail are reduced, which makes it much easier for those who commit these NOTES
crimes to get away with them.

4. To expedite the clearance of these matters, fast track courts and councils
should be established around the nation. It should be possible for the
court to fine or imprison someone who has been found responsible. Such
actions would slow the frequency of middle class transgressions.

5. To raise awareness of middle class abuses, the print and electronic media
should be used properly. The overall individuals should know about such
violations and that they are occurring all over, from a little bistro to large
worldwide organizations. Likewise, they should know about the cures
they could look for on the off chance that they become casualty to such
offences.

6. The responsible parties for committing such offences should face strict
restrictions, hefty fines, and lengthy detention. In order for this to happen,
the Indian Penal Code, 1860 needs to be revised to include provisions for
middle class offences. For instance, the [IPC might have a separate section
that handles offences against middle-class people.

7. The government might lay out a different body which would investigate
the question of offences and crimes winning in the country. The National
Crime Commission could be the name of the independent authority. Since
they would be an independent organisation and their entire work would
be specifically related to the crimes, they could work even more
effectively to reduce crime in the nation.

Nonetheless, there are different explanations behind middle class offences.

Not actually a offences: Some of the guilty parties convince themselves that
their actions are not violations because the demonstrations they participated in
don’t appear to be traffic infractions.

Not feasible: Some people utilise the fact that they believe the laws of the
government don’t understand the practical challenges of competing in the free
enterprise system to justify their own commission of crimes.

Check Your Progress
9. Explain any two preventive measures.

10. How middle class techniques are used for violations in progress?

3.6 ANSWERS TO ‘CHECK YOUR PROGRESS’

1. White-collar offence crimes are committed by the wealthy, capable and
rich individuals of the society amid the course of their occupation.

2. As due to white-collar crimes, there can be a huge chance of huge

budgetary misfortunes within the economy. i 4 Soci 91
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10.

The difference between white-collar crime and blue-collar crime is that
white-collar crimes are committed by high class people whereas blue-
collar crimes are committed by lower class people.

Edwin Sutherland defined the term white-collar crime.

Middle class people operate crime in the legal form where violations are
observed in the several offences for the purpose of crime.

Modern technologies operate white-collar crime by creating credit card
scam, selling fake covid medicines, scam of UPI ID and many more.

Middle class crimes are recognised by salary bulgary, day to day
expenses in offices, family related violence which is not high in society
but on going incidents related to regular life.

White-collar crimes are effected by dats analytical tools, cyber security
tools and many other various tools.

(i) To evacuate the presence of such offences, it is vital to incorporate
severe regulations into the framework. Less measure of fine and
more limited time of detainment makes it exceptionally relaxed for
the guilty parties to perpetrate such offences.

(i1)) To expedite the clearance of these matters, fast track courts and
councils should be established around the nation. It should be
possible for the court to fine or imprison someone who has been
found responsible. Such actions would slow the frequency of middle
class transgressions.

All of the mechanisms involved in any other learning process are
involved in the process of learning criminal behaviour via association
with criminal and anti-criminal patterns. One of the offences in middle
class crime is (behaviourism: classical conditioning, operant conditioning,
social learning theory).

3.7 SUMMARY

e To ensure transparency in the system, the Central Vigilance Commission

should monitor the activities of the officials holding the top positions and
also conduct cross-examinations of their work.

Middle-class crimes are those committed throughout the course of a
person’s career by someone with a high level of social standing and
decency.

When the Central Bureau of Investigation (CBI) began its investigation, it
was discovered that the litigant’s father had acquired substantial estates,
as was the case with the appellants.

The learned advice in the interest of SEBI ensured, under the watchful
eye of the High Court of Allahabad, that the organisation was in fact
falsely accused since it was unable to meet its financial obligations,
including monthly payments to its financial sponsors.



o The confounded idea of the strategy for carrying out such offences makes White-collar Crime
it hard for the position to track down proof. For that reason numerous
lawbreakers move unreservedly and this has turned into the primary

o ) i ) NOTES
justification behind the offences to thrive

e According to Section 450 of the Companies Act of 2013, if a discipline or
punishment for an offence has been administered by a company official
or by any other person who disobeys any of the terms of this
demonstration, at that point, under this section, he would be punished
with a fine that could reach 10 lakh rupees.

3.8 KEY TERMS

o White-collar Crimes : A crime done in the course of employment by a
respectable, prominent individual.

e Occupational Crime : White-collar offences done by a person or group
of people just for selfish gain

e Organizational or Corporate Crime : White-collar crime done to
forward the objectives of a formal organisation with their approval and
support

e Juristic Person : The legal idea that businesses are subject to the same
laws as people.

o Executive Disengagement: The practise of lower-level employees
assuming that executives should be kept in the dark about specific
decisions and actions taken by employees, or the notion that executives
cannot be expected to have total control over each member of their staff
under the law.

e Whistleblower: A person who informs on a person or organization
engaged in an illicit activity.

o Breach of Trust: Stealing from investors

o Blue-collar Crimes: Trades people working “off the books” to avoid
taxes.

3.9 SELF-ASSESSMENT QUESTIONS AND EXERCISES

Short Answer Questions

Is white-collar crime a victimless crime?

What can be done to prevent white-collar crime?

How are white-collar criminals able to get away with it?

What are the obstacles that prevent catching these offenders?

A

Why are most white-collar criminals employed and making decent money?,
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Long Answer Questions

1. What careers are available in the white-collar crime prevention or
investigative field?
2. What exactly is a white-collar crime?
3. What are some examples of white-collar crimes?
4. What makes white-collar crimes different from other types of crimes?
5. Where does the term ‘white-collar crime’ come from?
6. Who are white-collar criminals?
7. What are the effects of white-collar crimes?
8. What are some possible punishments for white-collar crimes?
9. Who prosecutes white-collar crimes?
10. Are defendants in white-collar crime cases treated any differently than
other defendants?
11. How does the prosecutor decide which cases to pursue?
12. Will I be able to find a job after being convicted of a white-collar crime?
3.10 REFERENCES
Reference Books
1. Ratanlal, Dhirajlal, 1860. The Indian Penal Code, Wadhwa and Co. Agra
Act XLV.
2. Russell, William, 1964. Crime: Vol. I & II, London, Stevens and Sons.
3. Tapas K. Banerjee, 1963. Background to Indian Criminal Law, Kolkata,
Cambray.
4. John Lewis Gillin 1945. Criminology and Penology, New York.
Greenwood Press.
5. J. P. Sarahi: Criminology and Criminal Administration, Allahabad Law
Agency.
6. Criminal Procedure Code 1978.
7. Teeters Negley and Harry Elmer Barnes, 1959. New Horizons in
Criminology, New Delhi, Prentice Hall of India.
8. Sutherland Edwin H. and Donald R. Cressey, 1968. Principles of

Criminology, London, Times of India Press.

Reference Websites

www.lawcommissionofindia.nic.in
www.byjus.com
www.indianexpress.com

www.legalserviceindia.com



Www.merriam-webster.com
www.criminaljusticedegreehub.com
www.manupatra.com
www.sbhambriadvocates.com
www.lawcorner.in

www.britannica.com

White-collar Crime

NOTES

Crime and Society

95



Punishment and Correctional

Methods

96

NOTES

Crime and Society

Punishment and Correctional

(e L Methods

Learning Objectives:

By end of this Unit, learner will be able to:
e Define the term Retributive punishment.

e Define the term Deterrent punishment.

Structure:
4.1 Introduction
4.2 Retributive
4.3 Deterrent
4.4 Reformative
4.5 Correctional Methods
4.5.1 Prison Based
4.5.2 Community Based
4.6 Probation
4.7 Parole
4.8 Open Prison
4.9 Answers to ‘Check Your Progress’
4.10 Summary
4.11 Key Terms
4.12 Self-Assessment Questions and Exercises

4.13 References

4.1 INTRODUCTION

In the criminal justice system, the word “punishment” is employed. The word
“punishment” alone causes some actions to be labelled as “crimes.” We can infer
from the society’s past that without penalties, it would have been challenging to
control the populace’s primal and barbaric instincts. To create fear among the
population about their rulers’ abilities and powers, the rulers used the tool known as
“punishment” against their subjects.

On rare occasions, someone else received punishment in the form of a slap in
the face. The criticism or light punishment we receive from our parents is, however,



the most typical punishment with which we are all accustomed. What are the actual
theories of punishment in cases of significant offenses in that case? How did they
come to be? What are the benefits and drawbacks of the different forms of
punishment? Are any of the following penalties listed in Hindu scriptures? In this
essay, we will attempt to address each of these questions and evaluate the
applicability of various punishment theories in the contemporary era. The following
are some punishment theories:

e Retributive Theory

e Deterrent Theory

e Preventive Theory

e Incapacitation Theory
e Compensatory Theory
e Reformative Theory

e Utilitarian Theory

Over time, public attitudes toward punishment for wrongdoing have shifted.
History has its forgiving and unforgiving seasons, and during periods of war,
starvation, and unrest, gains are erased and occasionally bounties are lost. But
generally speaking, over the long term, most social regimes have shifted away from
formal frameworks in light of prepared codes and organised cycle and toward the
extraction of individual or family equity violent displays, such as blood fights or
the act of “tit for tat.” Correctional facilities and penitentiaries are no longer places
where prisoners were held in fear of being taken away, damaged, whipped, beaten,
or put to death.

Over time, public attitudes of punishment for wrongdoings have shifted.
History has its forgiving and stormy seasons, when gains are wiped clean and
bounty is lost now and again amid seasons of conflict, starvation, and turbulence. In
the long run, most social regimes have shifted away from formal frameworks based
on compositional codes and organised cycle and toward frameworks based on
formal frameworks based on the extraction of individual or family equity through
wrathful displays, such as blood battles or the act of “tit for tat.” Correctional
facilities and penitentiaries have changed from being places where prisoners were
held in fear of being taken away, mistreated, lashed, beaten, or killed. The
discipline of containment has evolved into itself. According to the U.S. High Court,
discipline in the country today is justified by no fewer than four factors: prevention,
cultural recompense, restoration, and weakening. The final classification aimed to
protect society by imprisoning those who could never be improved.

Antiquated Times

Many ancient societies allowed the inquiring party or a member of the
victim’s family to transfer equity. For safety, the guilty party frequently fled to their
family. Blood wars subsequently developed in which the family of the victim
sought vengeance against the loved ones of the perpetrator. In some instances, the
offender’s family retaliated by attacking back. Counter might continue until one or
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Z’";Shénem and Correctional both families were eliminated or financially devastated, or until the families grew
thod: . o .
s tired of killing or stealing from one another.

NOTES Local networks started to be responsible for calling out wrongdoings against
the community and its people as social orders converged into clans and towns.
While the disciplined looked after the wild animals, the denounced bubbled up with
oil. The growth of writing facilitated the establishment of schools and their
specialised fields of study. The most significant of these sets of laws is frequently
recognised as the Code of Hammurabi from Babylon (about 1750 BC). The laws of
Moses, as found in the Bible, also addressed offences against the neighbourhood
and the related penalties. Many of the earliest laws were codified by Emperor
Justinian of the Byzantine or Eastern Roman Empire (529-565) in the Justinian
Code.

As kingdoms grew in size, the owners of large tracts of territory, and
eventually rulers, required a more exact general set of laws than bloodshed and, as
a result, founded courts. As retribution for the wrongdoing, such courts frequently
sentenced the culprit to long-term confinement in the victim’s family. Work on
open works, tasks, expulsion, and even passage were among the various disciplines.

Bygone Eras

Europe in the middle ages had unusually harsh punishments, much like in the
past. In general, passing and torture were under control. Inhumane devices that
tortured as well as killed emerged from the depths of the “Dim Ages.” The rack, for
instance, continued to take fatalities until their bodies were completely gone. The
Iron Maiden, a crate with sharp spikes set densely inside and on the inside side of
its entrance, pierced its victims from the front and back when it closed. People
flocked to witness public executions so they might witness the condemned being
eaten, hanged, or beheaded.

Repression

Those who were apprehended were often shackled (retained) until they
repented and their actual punishment was administered. The ancient church
occasionally substituted long-term incarceration for executions. A small group of
wealthy landowners built private prisons to increase their own power by
imprisoning those who dared to question or resist their orders. Numerous crimes
were classified as transgressions against the “ruler’s tranquilly” under King Henry
II’s organisation of laws, known as the Assize of Clarendon (England, 1166), and
were punished by the state rather than the congregation, the master, or the victim’s
more distant kin. Right now the primary detainment facilities planned exclusively
for imprisonment were developed.

Penitentiaries

The main solace detainees had vulnerable, clammy, dirty, rodent and
cockroach swarmed jails what they could or rather were expected to purchase was a
piece of ancient Europe. Unexpectedly, the jailer charged for the handcuffs as well
as blankets, sleeping bags, and food (chains). For the privilege of being both

98  Crime and Society booked (charged) and delivered, the detainee had to pay. Wealthy prisoners could



afford opulent accommodations, but the majority had to endure terrible
circumstances, regularly biting the dust from hunger, infection, or exploitation by
different detainees.

The Rise of Nations

In Europe during the 1500s, while most correctional facilities actually housed
individuals sitting tight for preliminary or discipline, work-houses and debt
holders’ jails created as wellsprings of modest work or places to house crazy or
minor guilty parties. Those viewed as at fault for genuine wrongdoings could be
shipped rather than executed. Many were relocated by Britain to rural Georgia in
the United States and then to pilgrim Australia, while many were transported by
France to South America. Despite the fact that transportation was a less serious
discipline than capital punishment, a huge number didn’t endure the cruel
circumstances either ready the vehicle boats or life in the early states to which they
were sent.

Colonial and Early Post-Revolutionary Periods

Similar to Europe, early America had real discipline as the norm. To punish
wrongdoers, Americans used stocks, pilgrimages, marking, lashing, and
disfigurement, such as cutting off the nose or removing an ear. It was routine to use
the death penalty. The Massachusetts Bay Colony listed thirteen crimes that were
punishable by death in 1636, including murder, practising black magic, and
worshipping symbols. Early on, 20% of crimes in New York State carried the death
penalty, including burglary, horse theft, and pickpocketing (justifying capital
punishment).

Correctional facilities were used to house inmates awaiting trial, sentencing,
or as debtors’ prisons, but they had other purposes as well. Since the Massachusetts
Puritans believed that individuals were always corrupt, it was simpler for some of
the provinces and the founding states to maintain harsh punishments. Furthermore,
many early Americans believed there was no need for recovery because Puritans
believed that humans had no control over their fate (destiny).

Pennsylvania

The Quakers, encouraged by William Penn, granted Pennsylvania’s early
settlement an exemption from the brutal customs commonly observed in other
provinces. The original Pennsylvania criminal code prohibited executions for all
offences other than homicide, replaced real punishments with detention and
extremely onerous labour, and didn’t charge the captives for food or
accommodation.

Thoughts of the Enlightenment

The importance of the individual was emphasised in the Enlightenment’s (also
known as the Age of Reason) style of thought. Torture as a form of punishment was
abolished in western European countries during the French Revolution of 1789,
which was influenced by Enlightenment ideas, and it was stressed that the
punishment should suit the offender’s offence (s). The main goal of adjustment
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changed from inflicting pain to altering the person as opposed to doing so. The
guillotine, a sophisticated means of execution, was nevertheless introduced during
the French Revolution.

John Howard (1726—-1790), an English author, wrote The State of the Prisons
in England and Wales (1777), in which he described the appalling treatment of
prisoners. According to Howard, prisoners shouldn’t be bothered by visitors who
pressurise them. nor would it be advisable for them they need to endure lack of
healthy sustenance and sickness. He supported grouping prisoners according to
their age, sex, and type of misbehaviour, compensating the staff, using clergy and
medical experts, and giving them enough to eat and wear.

Howard referred to the offices as “prisons” (from “humble,” importance to be
embarrassed or sorry for submitting a wrongdoing or offense) since he put together
his thoughts with respect to the Quakers’ way of thinking of individuals
apologizing, pondering their transgressions, and changing their methodologies. The
Penitentiary Act of 1779, which mandated the main secure and sanitary jail, was
passed by the British Parliament in response to public concern. The law prohibited
expenses from being claimed. Detainees would live in isolation around evening
time and work together quietly during the day. In any case, despite the fact that
Parliament passed the law, it wasn’t until Pentonville Penitentiary opened in North
London in 1842 that it really started to take shape.

The Reform Movement

During the 1800s, the potential of individual opportunity and the notion that
people could advance society by using reason spread throughout American society.
Reformers sought to alter the rectifications system as well as abolish bondage,
protect women’s rights, and outlaw alcohol.

Pennsylvania System

The Philadelphia Society for Alleviating the Miseries of Public Prisons was
founded in 1787 in Pennsylvania by a group of people advocating for more humane
treatment of prisoners. This group, led by Dr. Benjamin Rush and made up largely
of Quakers, advocated for the detention of criminals rather than the use of force or
the death penalty. The Quakers believed that seclusion could make criminals
change. The guilty parties could carefully ponder their unfair actions in these cells,
offer their regrets, and make amends. The Walnut Street Jail in Philadelphia was
built in 1790 by Pennsylvania for “solidified and terrible wrongdoers.”

The association persisted in pressuring the gathering for more prisons. Finally,
in 1829, the state built the Eastern Penitentiary adjacent to Philadelphia and the
Western Penitentiary outside of Pittsburgh. Detainees were divided into cells (12 by
8 by 10 feet in aspect) with personal exercise yards so they could work, read their
Bibles, and research how to recover. On Sunday, the pastor’s voice was the one the
prisoners most frequently heard.

The reformers figured isolation permitted the guilty parties to atone as well as
filled in as a rebuffing experience since people are social naturally. What’s more,



the framework would be conservative since, under these circumstances, detainees
would not take long to see the mistake of their methodologies and less monitors
would be required. Be that as it may, a huge number found the complete seclusion
undeniably challenging to suffer, and the correctional facilities immediately
became packed stockrooms for detainees.

Coppery System

The Auburn System (New York, 1819) utilized the Quaker thought of
isolation around evening time however involved a procedure for congregating
prisoners in a typical workroom during the day. The prisoners were unable to
communicate or look at one another. Any violation of the rules was immediately
and severely punished. Each manager reserved the right to physically punish a
prisoner who disregarded the rules.

Reformers saw the framework as affordable in light of the fact that a solitary
gatekeeper could watch a gathering of detainees at work. Crafted by the prisoners
would help pay for their upkeep; they would find out with regards to the advantages
of work have the opportunity to ponder and atone. Both the Pennsylvania and
Auburn frameworks directed that guilty parties ought to be detached and have a
trained everyday practice. While most American states chose the Auburn
framework, European nations would often adopt the Pennsylvania framework.
These methods made running a jail easier, but they did very little to help prisoners
get their freedom back.

Huge contemporary jails were constructed to keep a large number of inmates
in the Northeast, Midwest, and California after the American Civil War (1861-65).
While the South relied on hiring prisoners for ranch work, the western states
continued to use their outdated regional jail facilities.

The Cincinnati Declaration

Since numerous jail executives were bad, convicts were abused and utilized as
modest work. Notwithstanding, a developing number of jail reformers were starting
to accept that the jail framework ought to be more dedicated to change. The
American Correctional Association, which ultimately evolved into the National
Prison Association, met in Cincinnati, Ohio, in 1870 and issued a Declaration of
Principles. The way of thinking of the Auburn framework (fixed sentences,
quietness, disengagement, unforgiving discipline, lockstep work) was viewed as
debasing and damaging to the human soul. The qualities in the Declaration of
Principles incorporated the accompanying:

o The corrective framework should be founded on reorganization, not
torment, and detainees ought to be taught to be free, enterprising residents
ready to work in the public arena, not methodical prisoners constrained
by the watchmen.

e Acceptable conduct ought to be compensated.
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e Vague condemning (not a commanded careful sentence) ought to
incorporate the capacity for detainees to acquire their opportunity right on
time through difficult work and acceptable conduct.

o Residents ought to comprehend that society is answerable for the
circumstances that lead to wrongdoing.

e Detainees ought to perceive that they can transform them.

Elmira Reformatory

When New York opened the reformatory in 1876 for male wrongdoers
between the ages of sixteen and thirty, Zebulon Brockway (1827-1920), the
director, used some of these ideas. Brockway agreed the instruction may be used to
restore something.

Detainees who performed well in both academic and moral topics were able to
secure early delivery by concentrating. Bad conduct and terrible showing in the
instructive courses delayed the singular’s sentence. Brockway utilized this method
in light of the fact that the New York governing body had passed a regulation
permitting vague condemning and when prisoners who had been released early
arrived, they were different. Brockway thought it was difficult to distinguish
between those who had actually changed and those who were merely making
claims to be rehabilitated and eligible for release.

Prison Reform in the Early Twentieth Century

By 1900, Brockway’s restorative concept had become popular all over the
nation. The use of harsh discipline had replaced the employment of educational and
rehabilitation strategies by World War I (1914—18), nevertheless. Brockway’s ideas
were difficult to carry out because of the way the offices were built, the lack of
prepared professors, and the watchmen’s mentalities. Furthermore, the provision of
a probation framework made it easier to get the guilty parties out of the
reformatories.

Regardless of this re-visitation of discipline, the change development made
due. The reformers in the middle of the 20th century believed that prisoners could
be restored if prisons applied social science concepts to the inmates. The moderates
worked to alter the social environment that gave rise to criminal activity and
devised strategies for rehabilitating specific prisoners. By the 1920s, reformers
were emphatically supporting uncertain condemning, parole, and treatment
programs as a method for restoring guilty parties, yet this way to deal with
rectifications was not incorporated until some other time.

While a significant number of the changes had merit, most couldn’t be as
expected executed because of deficient subsidizing or the reluctance of jail
authorities to act. As each change evidently neglected to tackle the issue of
wrongdoing, many individuals became frustrated.

Check Your Progress

1. Define Punishment.




4.2 RETRIBUTIVE

According to the principle of retributive justice, when a person violates the
law, justice demands that they pay a price in return, and that the punishment for a
crime be proportionate to the offence. Retributive justice, as opposed to revenge,
applies procedural criteria, is not personal, is only directed at offences, has intrinsic
bounds, and does not take pleasure in the misery of others (i.e., schadenfreude,
sadism). Retributive justice contrasts with other criminal justice goals including
deterrence (preventing future crimes) and offender rehabilitation.

Most world cultures and numerous ancient writings contain the idea. The De
Legibus of Cicero (first century BC), Kant’s Science of Right (1790), and Hegel’s
Philosophy of Right are among the classic works that support the retributive stance
(1821). Retributive justice was practised in ancient Jewish society, as evidenced by
the law of Moses’ mention of it, which, in allusion to the Hammurabi Code, speaks
of the penalty of “life for life, eye for eye, tooth for tooth, hand for hand, and foot
for foot.” Documents claim that other cultures share the same values. However,
there can be significant cultural and individual differences in how one determines
whether a punishment is sufficiently severe.

Purposes

The following are some examples of official retaliation:

e to use the political and judicial systems to direct the public’s vengeful
feelings. Lynchings, blood feuds, and other kinds of vigilante self-help
are intended to be discouraged.

e to encourage social cohesion by taking part in punishment, on the
grounds that “the society that slays together remains together.”

e to avoid a circumstance where a person who would have chosen to obey
the law as part of his civic responsibilities thinks that it would be foolish
for him to not break it, when so many others are getting away with it that
the purpose of his obedience is largely lost.

History

Early on in the development of all legal systems, the enforcement of rights
was subordinate to punishing offenders. A strict sense of justice demanded that a
criminal be punished by suffering the same amount of loss and suffering as his
victim. As a result, the concept of lex talionis (an eye for an eye) was widely used
in ancient law. The lex talionis was included in the Bible in its earliest version,
middah ke-neged middah (the law of “measure for measure”).

Immanuel Kant claimed in Metaphysics of Morals ( 49 E.) in the 19th century
that the only appropriate type of punishment the court can impose is retribution:

Never should judicial punishment be administered only to further the
criminal’s or civil society’s interests; rather, it should be done so because the
offender has broken the law.

Punishment and Correctional
Methods

NOTES

Crime and Society

103



Punishment and Correctional
Methods

NOTES

104  Crime and Society

According to Kant, punishment is a matter of justice that the state must
administer for the good of the law, not for the benefit of the offender or the victim.
According to him, justice is not served if the guilty are not punished, and the rule of
law is undermined if justice is not served.

Reformers of the 20th century gave up on the concept of personal autonomy
because they thought science had disproved it, which is one of the reasons they
abandoned vengeance. Retributive justice has been demonstrated to have
application in private law, despite the fact that it is typically thought of as the
cornerstone of criminal punishment.

Principles

Retributive justice, according to the Stanford Encyclopedia of Philosophy, is
dedicated to three principles:

“Those who do specific unlawful acts, which are considered to be major
crimes, morally ought to receive a punishment commensurate with their guilt.”

It is “intrinsically morally good — good without reference to any other goods
that might arise — if some legitimate punisher gives [those who commit certain
kinds of wrongful acts] the punishment they deserve.”

“It is morally impermissible intentionally to punish the innocent or to inflict
disproportionately large punishments on wrongdoers.”

The most fundamental, yet brutal, notion of punishing an offender criminally
is known as the retributive philosophy of punishment, or “theory of vengeance,” as
it is known to many in society. The minor doctrine known as Lex talionis, which
loosely translates to “an eye for an eye,” is the foundation of this system. Some
people may think that it is preferable to inflict such retributive punishments when
considering extremely dreadful and horrible crimes, such as the Delhi gang rape
case, in order to ensure that a deterrence is built across society, preventing such
crimes in the near future.

Nevertheless, we sometimes fail to recognise that a society with a retributive
approach will have a primitive system of justice, where Kings or Judges were
regarded as the supreme beings and given the stature of God Himself (hence the
address My Lord), shattering the very notions of the representatives being
“servants.” We must comprehend two extremely crucial principles before we can
proceed to a better grasp of the Retributive Theory. Let’s examine them both
together.

Doctrine of Societal Personification and the Doctrine of Correctional
Vengeance

e The doctrine of societal personification is defined as follows:

“When a member of society is the victim of a particularly heinous crime,
as a result of which the entire society, as if it were a natural person,
considers the offence to have been inflicted upon itself, comes to that
person’s defence either by way of demanding justice or by conducting the
same on its own, the society is said to be personified.”



A doctrine that is quite self-explanatory. Simply expressed, it means that
the society takes on the characteristics of a natural person and acts in a
coordinated manner to obtain justice whenever a terrible crime of an
extreme nature is committed.

For instance: The ongoing Hathras rape case, the nationwide demonstrations
in response to the Delhi gang rape case, etc.

e The Doctrine of Correctional Vengeance can be summed up as follows:

“It exhibits correctional vengeance when the society, in a fit to obtain
justice, demands the concerned authorities to inflict vengeful (as painful
as the original act, or even more) punishments upon the victim for
creating a deterrent.”

The aforementioned definition is also quite self-explanatory in nature. We
now have a rudimentary understanding of what retributivism or retributive justice
actually is thanks to our understanding of these two beliefs. Let’s take a closer look
at it right now.

Understanding Retributive Theory of Punishment

‘Retributive justice is a term that has been used in a number of contexts, but it
is best understood as the type of justice that adheres to the following three
principles:

1. that persons who carry out specific types of wrongdoing, which are
considered to be major crimes, morally deserve to receive a punishment
that is appropriate;

2. believe receiving the punishment they deserve from a rightful punisher is
morally right and beneficial regardless of any other benefits that may
result; and

3. that punishing the innocent or punishing wrongdoers harshly in
proportion to their crimes is morally unacceptable.’

The three aforementioned concepts further highlight the necessity of
retributive justice. This is one way to think about retributive justice. The majority
of retributive sanctions are created at the intersection of moral and criminal law.

Although there are seven various categories that individuals may use to
categorise punishments, every punishment is actually retributive in nature. It’s
extremely interesting to notice that while the damages sought in tort claims or the
remedies requested in cases of environmental infractions may be compensatory,
their true motivations lie in retaliation. Why then aren’t they classified as retaliatory
instead? The solution is straightforward, I suppose. Retributive penalties have a
vengeful quality to them (an eye for an eye). They might not necessarily seek
revenge; instead, they might only seek moral vengeance. When we say this, it
signifies that even when the penalty isn’t exactly what the offender did in the first
place, it still functions as retribution due to how severe it is.

For instance, if someone rapes someone, the death penalty may be used as a
form of retaliation. It would be enjoyable rather than torturous for the person if we
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simply gave him what he had, which is sex. Let’s go on to understanding how the
retributive theory is reflected in Hindu writings and traditions now that we have a
basic understanding of how retributive retribution functions.

Retributive Theory and the Hindu Scriptures

The Ramayana, Mahabharata, and the Durga Saptashati are three Hindu
scriptures that are based primarily on retributive theories and also provide examples
of how to apply them.

Ramayana - The Ramayana’s entire narrative started with vengeance.
Raavan’s sister had her nose slashed by Lakshmana, which led to him abducting
Sita. Ram went to murder Raavan in order to save her and avenge her kidnapping.
However, the main difference in how the two applied the retributive punishment
was that Raavan did not even offer Ram a chance to atone for the act of his younger
brother, whereas Ram gave Raavan multiple chances to make amends.

Mahabharata - The Mahabharata is yet another excellent illustration of how
retributive retribution ought to be administered. The conflict had not immediately
begun for the Pandavas. They repeatedly dispatched Shri Krishna to the Kauravas
as their peace message, but the latter refused to submit. The Mahabharata,
particularly Shrimad Bhagvad Geeta, discusses when to adopt the retaliatory
technique. It was Krishna who declared that combat should only be used when all
other options have failed, as we all know that Arjun was preparing to flee the
battleground out of fear of facing his own relatives. Because if the person chooses
not to fight in this circumstance, it will bring grave injustice to society as a whole.

Durga Saptashati - In this as well, Goddess Durga continuously forewarns
the numerous demons, including Mahishasur and Shumbh-Nishumbh, before going
on a murderous rampage against them.

Let’s look at some significant case laws that relate to this philosophy of
punishment now.

Case Laws

1. Nirbhaya Judgement — When discussing retributive justice in India, this
case must unquestionably be the first and main one to be brought up. The
Supreme Court’s decision to execute four of the six criminals involved in
the horrendous Delhi gang rape case pleased the public because the
defendants had done a horrific and morally repugnant crime.

2. Anwar Ahmad v/s State of Uttar Pradesh and Anr — The convicted
had already served a six-month prison sentence before being formally
found guilty by the Court. The court ruled it was unnecessary to sentence
the offender again in the name of “retributive punishment” since it would
result in a severe loss for the family since he had already been found
guilty and had the sufficient “blemish.”.

3. Sri Ashim Dutta Alias Nilu v/s State of West Bengal — In this instance,
it was discovered that both retributive and deterrent penalties aim to stop
recurring violations by imposing exemplary punishment for a specific



offense. Civilization and societies, on the other hand, are fast evolving.
Science and technology continue to improve. People who were literate
and experts in many fields of knowledge began to think differently. The
old adage of “an eye for an eye” and “a tooth for a tooth” no longer holds
true when it comes to dealing with criminals. The rule of the jungle may
be perpetuated by such principles, but the rule of law cannot be
guaranteed.

Pros and Cons
Pros:
e Has a powerful deterring effect.
e Aids in providing the victim with moral justice.
e C(Creates a sense of faith in the judiciary among society as a whole.
Cons:
e Qccasionally, may grow out of proportion to how bad the offence is.
e When society feels vindictive, destructive impulses occur.

o The State might start acting in an authoritarian manner and torture people
as punishment.

Deterrent Theory of Punishment

The word “DETER” in the deterrent theory of punishment refers to refraining
from engaging in any wrongdoing. This theory’s main objective is to “deter” (or
prevent) criminals from attempting new crimes or committing the same ones again
in the future. As a result, it says that the goal is to deter crime by instilling terror;
by punishing the offender, one sets an example for others or the entire society. That
simply means that in accordance with this theory, if someone commits any crime
and is severely punished, it may result in the society’s citizens becoming aware of
the severity of particular crimes’ punishments. The terror that permeates society’s
citizens’ thoughts may prevent them from committing any sort of crime or
wrongdoing. Instead of saying “will stop” in this case, I used the word “may stop”.
That implies that there is a chance of committing any crime or committing it again.

The utilitarian nature of the deterrent idea of punishment is apparent. We can
state something like, “The man is punished not only because he performed a wrong
deed, but also in order to ensure the crime may not be repeated again.” to help
others understand. The easiest way to put it is in the words of Burnett, J., who told
a prisoner:

Not because you stole a horse, but to prevent additional horses from being
stolen, you will be hanged.

The deterrent theory seeks to reduce crime by demonstrating to potential
offenders that it is not advantageous to commit a crime.
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Jurisprudential School of Thought

The sociological school of law can be connected to the deterrent hypothesis. A
connection between society and the law is established by the sociological school. It
suggests that law is a social phenomena that has a direct or indirect relationship to
society. Setting an example for members of society by instilling a dread of
punishment is one of deterrence’s primary goals.

The most crucial query is now answered: “Who developed this deterrence
philosophy of punishment?”

The concept of deterrent theory can be reduced to the work of philosophers
like Jeremy Bentham (1703-1791), Cesare Beccaria (1738-1794), and Thomas
Hobbes (1588-1678). (1748-1832). These social contract theorists laid the
groundwork for contemporary criminology deterrence.

According to the Hobbesian perspective, people often follow their own self-
interests, including monetary gain, personal safety, and social repute, and make
enemies without regard for the potential harm they may cause to others. People are
adamant about pursuing their own interests, thus the consequence is frequently
conflict and opposition in the absence of a suitable government to protect safety.
People agree to give up their egocentricity in order to avoid as long as everyone
essentially does the same thing. It is known as a “Social Contract.” In accordance
with this social contract, he claimed that those who violate it face consequences,
and that deterrence serves as the justification for maintaining the agreement
between the State and the people in the shape of a functional social contract.

Cesare Beccaria asserts that in order for punishments to be effective as
deterrents or to have a deterrent effect, the percentage of the crime and the
punishments should be equal.

The creator of this theory, J. Bentham, believed that rapid, certain, and severe
punishment will deter crime since it is consistent with a hedonistic understanding of
man and man as such. However, acknowledging that punishment is a bad thing, he
asserts that if the cost of the penalty outweighs the cost of the offence, the
punishment will be ineffective; in other words, he will have bought protection from
one bad thing at the expense of another.

We learned that the theory of deterrence is made up of three main parts from
the deterrent theories of Thomas Hobbes, Cesare Beccaria, and J. Bentham. These
are what they are:

e Severity: It denotes the severity of the penalty. Criminal law must
emphasise punishments to motivate citizens to uphold the law in order to
avoid crime. Extremely harsh penalties are unfair. If the penalty is
excessively harsh, people might quit committing crimes altogether.
Additionally, if the penalty is too light, it won’t prevent criminals from
committing a crime.

o Certainty: It entails ensuring that penalties must be administered
whenever a criminal conduct is performed. The philosopher Beccaria



argued that people will stop from wrongdoing in the future if they are
aware that their actions will result in punishment.

e Celerity: Every offence must have an immediate sentence in order to
serve as a deterrent. A punishment’s effectiveness as a deterrent to crime
increases with how swiftly it is decided upon and carried out.

Deterrence theorists therefore held that if punishment is harsh, certain, and
quick, then a rational person will weigh the gain or loss before committing any
crime and as a result the person will be discouraged or stopped from breaking the
law, if the loss is higher than the benefit.

Austin’s thesis states that “the Sovereign’s command is the law.” He made
three key declarations in his imperative theory, which are as follows:

1. Sovereign
2. Command
3. Sanction

The query posed by Austin is, “Why do people follow the rule?” He thinks
that because people are afraid of penalty, they will obey the law. We may view a
short illustration based on his beliefs over here: As required by bike regulations,
people always wear helmets when bicycling. Currently, we can infer that some
people wear helmets genuinely to protect themselves from traffic accidents, while
on the other hand, some people wear helmets to avoid fines or out of concern that
their bicycling licence will be revoked. In that scenario, individuals are aware that
breaking the law while biking or riding rashly will result in a steep fine or the
suspension of their licence. Thus, we may conclude that the deterrent theory’s goal
has been achieved and is being applied in this situation.

If we travel a bit further back in antiquity, we can also read in our Hindu
Scriptures that there have been many penalties, including public hanging and being
submerged in hot oil or water. Up until the early 19th century, the majority of
prison regimes used the deterrent idea as the foundation for their sentencing
procedures.

e To prevent repeat occurrences of the same act, England’s penalties were
harsher and more brutal. Deterrent theory of punishment was used during
the reign of “Queen Elizabeth I” to prevent future crimes, even minor
ones like “pickpocketing.”

e Inhumane punishments are used in India as well.

The “deterrent theory” is not relevant at all or it may not be useful enough to
prevent or deter crimes by instilling fear in people’s minds, it becomes abundantly
evident if we discuss or adhere to this theory in the context of today. In the
“Nirbhaya Rape Case, 2012,” we have a fairly recent example of why the deterrent
idea fails. When discussing the deterrent principle of punishment, this case should
be the first to be brought up. Four of the six defendants in the atrocious Delhi gang
rape case—out of a total of six—were given the death penalty in this ruling by the
Supreme Court. Now, the crucial inquiries are:
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e Whether the guilty parties’ death sentences will serve as a deterrent?

e Will there be a long-term decrease in the number of crimes against
women in our society?

e [s the deterrent theory’s goal specifically achieved in the Nirbhaya
judgement?

The responses are “no.” The primary goal, according to deterrent theory, is “to
deter crime, by instilling a dread or setting an example to the society.” The death
sentence is currently a harsh penalty. The four defendants in the Nirbhaya case
received the death penalty from the court for their involvement in a gang rape. We
can say that it serves as a fantastic example for others who may consider
committing a crime like rape in the future. Therefore, rape crimes should not occur
after the Nirbhaya ruling, according to this theory. However, they have continued to
occur. Rape crimes are rising daily in our society.

According to the Nirbhaya gang rape judgement, even though it was rendered
after a stunning seven years, “India’s Daughter” has finally received justice, and the
ruling will assist to safeguard women’s safety and avoid rape crimes in the future.
However, it appears to be worse now that the year 2020 has begun, as a number of
rape instances have persisted unabatedly. We can use a recent gang rape case that
occurred in Hathras, Balrampur, on October 1, 2020, as an illustration. Therefore, it
is clear that strong sanctions do not result in any progress. “Death penalty does not
prevent cases of rape,” We have actually grasped this message. Therefore, we may
state that the “Deterrent Theory of Punishment” does not have a significant impact
on society today.

Preventive Theory of Punishment

The preventive theory of punishment aims to stop future crimes by impeding
the offenders. The main goal of the preventative philosophy is to temporarily or
permanently change the offender. According to this view, criminals are sentenced
to death, life in prison, etc.

Philosophical View of Preventive Theory

Because it humanises punishment, utilitarians like Bentham, Mill, and Austin
of England embraced the preventive theory of punishment. According to the
philosophy of preventive theory, promptness is a key component of a good
preventive theory as well as an effective deterrent. The more advanced version of
this argument said that the purpose of punishment is to deter future offences. When
the offender and his notorious behaviours are monitored, crimes can be avoided.
Disabling makes it possible for the check. Different sorts of disability might exist.
A temporary restricted form of disablement is being confined within a prison, while
a permanent unlimited type of disablement is being confined inside. It implies that
incarceration is the most effective method of preventing crime since it aims to
remove offenders from society and prevent them from committing the same crime
again. This theory is also the foundation for the death penalty. Another type of
deterrent hypothesis is this one. The goal of one is to dissuade society, whereas the
goal of the other is to stop the offender from committing the offence. We learned



from a comprehensive investigation that the three most crucial forms of preventive Punishment and Correctional

. Methods
punishment are as follows:

e By instilling a sense of punishing fear. NOTES

e By preventing the offender, either temporarily or permanently, from
committing any other crimes.

e By method of reformation or by turning them into responsible members
of society.

Case Laws

1. Dr. Jacob George vs. Kerala State: The Supreme Court ruled that
punishment should be deterrent, reformative, preventative, retributive,
and compensating in this case. It is not a sound punishment strategy to
favor one explanation over the other. Each theory of punishment should
be employed separately or in combination depending on the case’s merits.
“Every saint has a past, and every sinner has a fortune,” it is also noted.
Because criminals are an integral part of society, it is also the obligation
of society to reform and correct them in order to make them productive
members of society. Because preventing crime is a major goal of society
and law, both of which cannot be disregarded.

2. In the case of Surjit Singh v. State of Punjab, a police officer who was
one of the accused entered the deceased’s home with the purpose to rape
her but was stopped when her sons yelled for help. A different suspect
advised the cops to murder the victim. According to section 450 of the
Indian Penal Code, the defendant was found guilty. Contrarily, the capital
punishment or death sentence is more of a short-term sort of disability.

Incapacitation Theory of Punishment
Meaning

‘To prevent the offence by punishing, such that the future generation dread to
perpetrate the illegal act,” is the definition of the word ‘incapacitation.’
Incapacitation occurs when a person is either permanently or temporarily removed
from society, or when he is otherwise constrained owing to a physical disability.
The most popular method of incapacitating offenders is incarceration, however in
circumstances of extreme severity, capital sentences are also used. Incapacitation’s
main objective is to stop or lessen the threat in the future.

Definition

The limitation of a person’s freedoms and liberties that they would typically

’

have in society is referred to as “incapacitation.’
Purpose of Incapacitation Theory

This strategy’s primary objective is to remove sufficiently dangerous people
from society. The risk that the offenders are determined to pose is mostly a
conceptual issue. Therefore, if a crime is dealt with one manner in one country, it
will be dealt with another way in another one. For example, jail is used to
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incapacitate offenders at a far higher rate in the United States than in other
countries. It has been demonstrated that, the concept of incapacitation does nothing
more than reorganise the distribution of offenders in society, which lowers the rate
of crime, in contrast to other conceptions of punishment like deterrence,
rehabilitation, and restitution. The notion of incapacitation’s principal goal is to
deter people from doing dangerous things.

Application of The Theory

Only individuals who are given a prison or life sentence are eligible to use the
notion of incapacitation. However, it also contains elements like being under the
supervision of local agencies like probation and parole.

Origin

In the 18th and 19th centuries, when convicts were frequently sent to countries
like America and Australia, the doctrine of incapacitation was developed in Britain.
The theory was somewhat modified later in the 21st century, when it was decided
that offenders should continue to be incapacitated using the principal technique
used in the majority of modern prison institutions. Because imprisonment is seen as
the best kind of incapacitation, the theory typically involves imprisonment rather
than another type of incapacitation.

So, can incapacitation reduce crime?

It has been established through research done at The University of Chicago
that crime rates can be reduced by 20%. Additionally, it has been observed that
when additional theories, such as the Retributive Theory, Compensatory Theory,
etc., are used, they provide a fairly strict application that requires the criminal to
serve at least 5 years in prison. If the other theories are put into practise, the prison
population may also rise. Focusing scarce prison resources on a small number of
high-rate offenders who conduct a disproportionately large quantity of crime should
result in increased crime control without excessively boosting jail populations. This
strategy will be based on the seriousness of the offence and if the offender is still
young in his career.

Compensatory Theory of Punishment
Definition

The primary goal of criminal law is to punish the offender and/or work toward
his reformation and rehabilitation using all the tools and goodwill made available
by the courts, other governmental agencies, and non-governmental groups. It must
be ensured that offenders receive just punishment for the harm they have done to
the victim, their family, and their property, as well as for the crimes they have
committed. There are primarily two reasons for compensating crime victims:

1. A criminal who causes harm to a person (or group of people), property, or
both must be made whole for the loss they caused the victim, and

2. The State that neglected to ensure the safety of its citizens must be
compensated for the harm done.



The essential nature of punishment—which serves as both a deterrent and a
reformative—is compensation.

Case Laws

e In the historic case of D.K. Basu v. State of West Bengal, the Apex Court
ruled that a victim who is subject to custodial rights has a claim to
compensation because the State official violated her right to life, which is
protected by Article 21 of the Constitution.

e The reformative and reparative theories merit significant attention, where
the victim(s) of crime or his family members should receive
compensation from the money that the criminal earns in prison, according
to Justice Thomas’ ruling in State of Gujarat and Anr. v/s Hon’ble High
Court of Gujarat. The Court recommended that the specific State
establish comprehensive legislation regarding the compensation due to
crime victims.

Reformative Theory of Punishment

The Reformative Theory’s premise is a hypothesis. According to this theory,
the goal of discipline should be to change the cheat through an individualization
method. Whether a wrongdoer commits crimes depends on the humanistic principle
that he never ceases to be a person. In this way, an effort should be made to
transform him or her while they are being held. He may have engaged in
inappropriate behaviour, for instance, in circumstances that may never arise again.
Therefore, every attempt should be made to change him during his confinement
hour. The goal of law should be to make the responsible party morally different. He
should be informed and required to engage in some type of work during his
detention in order to provide him the chance to restart his life after being released
from custody.

History of the Theory

The management of human growth has always been held to the level of an
unmatchable force. Over time, both the function and nature of the preeminent force
have evolved. The duties of the incomparable authority have undergone significant
modification starting with the primal type of government to the modern just,
republican, and many sorts of governments. Like the notion of State obligation over
time, the concept of discipline has also altered. The foundation of religion and the
structure of the Kings supported the notion of discipline. In the past, punishment

was intended to exact revenge, and hoodlums would get crude forms of punishment.

The importance of common freedoms then grew as time went on, effectively
clearing the way for the Reformatory and Rehabilitative hypotheses to supplant the
Retributive hypothesis. According to the Reformative and Rehabilitative
hypotheses, those who commit crimes are given mechanisms of punishment that
will alter them and prevent them from committing such offences in the future.

In order to prevent violations in India, it is not that compelling to use the
ideology of punishment that is used there, which aims to transform the criminals
rather than rebuke them. The fundamental principle of law is that it should be
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dynamic rather than stagnant. The law will then have the chance to succeed in all
spheres of public life at that precise moment.

The Main Purpose of Reformative Theory

This theory of discipline is intended to make the criminal ponder his
inappropriate behaviour. Here, the motivation for the discipline is very personalised
and revolves around the individual or his family member’s preferred form of
mental recreation. The main justification could be due to probation and parole,
which are accepted as modern methods of rehabilitating guilty parties worldwide.
As a result, many who support this idea argue that imprisonment is justified for
reasons other than just removing criminals from society and killing them. Probation,
parole, uncertain sentences, exhortation, and pardon are just a few of the
sophisticated reformative discipline techniques that are primarily designed to
rehabilitate criminals according to their mental characteristics. The use of
reformative tactics in cases involving teenage misconduct, first-time offenders, and
women has proven to be beneficial. Additionally, sex cases seem to respond
favourably to the reformative approach to punishment. The reformative hypothesis
is increasingly in use as an approach for treating wrongdoers who are intellectually
rejected, especially in recent years.

Criticism
1. Reformative theory predicts improved jail conditions and facilities, legal
collaboration between various authorities, and assiduous effort on their
side to mould convicts. It necessitates enormous undertakings that a poor
country cannot afford.

2. Many innocent people who value the rule of law find it difficult to
receive basic courtesy, which raises the possibility of moral justification
for bettering conditions for inmates.

3. The validity of the theory also leans more toward the causes of crimes
than it does the solutions.

4. There are people who can be transformed, such as hardened criminals and
highly educated and skilled hoodlums, but there are other people who
cannot be changed.

5. This argument ignores potential wrongdoers and those who have
committed crimes but are outside the reach of the law. Additionally, it
disregards the circumstances of victims of violations.

6. The reformative mindset that degenerate social ecological is liable for
crimes but not individual obligation is challenging to understand. In any
event, it is inappropriate to dismiss the noble idea of reconstruction as a
total letdown. We have all heard of instances where lawbreakers who
were untalented, ignorant, and seemingly hopeless developed skills while
incarcerated that made them incredibly valuable individuals.



Utilitarian Theory of Punishment

The utilitarian theory of discipline seeks to punish wrongdoers in order to
weaken or “hinder” future wrongdoing. According to the utilitarian school of
thought, legislation should be used to increase social happiness. Offenses and
punishment should be kept to a minimum because they interfere with happiness.
Although utilitarians are aware that there will never be a society without offences,
they still make an effort to enforce as much punishment as is necessary to deter
future transgressions.

The “consequentialist” aspect of the utilitarian hypothesis can be shown. It
believes that discipline has effects on both the wrongdoer and society, and it asserts
that the discipline’s overall good should triumph over absolute evil. In the end,
discipline shouldn’t be unrestricted. Arrival of a prisoner suffering from an
incapacitating illness is one example of how consequentialism in discipline is
distinguished. In the event that the detainee’s death is imminent, society is not
served by his continued limitation because he is not yet fit to commit crimes.

The utilitarian point of view states that laws outlining punishment for criminal
behaviour should be designed to discourage similar behaviour in the future.
Discouragement works well both locally and globally. General discouragement
implies that the punishment should prevent others from performing illegal acts. The
punishment serves as a lesson to the rest of society, conveying the message that
unlawful action will be met with consequences. Explicit dissuasion implies that the
punishment should deter similar people from breaking the law in the future.
Explicit prevention can be effective in two different ways. A guilty party may
initially get a prison or jail sentence in order to deter her from committing more
crimes for a predetermined period of time. Second, this crippling is intended to be
so repulsive that people will want to stay away from it.

Does Utilitarian Theory Support Death Penalty

Given the seeming gravity of the death penalty, there has been a remarkable
amount of discussion on the subject. Capital penalty opponents claim that it is
barbaric and oppressive, and that the government should abolish it. However, its
supporters continue to argue that the death penalty is a fundamental kind of
punishment that should be applied to the most heinous offenders in the public view.
The highly engrossing debate over the death penalty has persisted for a very long
time. Moral hypotheses can be used to come up with a solution for this extremely
contentious problem. Morality determines the best course of action in a particular
situation. Over the years, a number of compelling moral hypotheses have been put
forth by researchers and academics. This essay will demonstrate why the death
penalty is unquestionably justified using utilitarianism, one of the most widely used
moral hypotheses.

Review of the Utilitarian Theory

From a utilitarian perspective, endeavours that increase the general public’s
happiness should be sought after, while those that obstruct it should be avoided.
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The utilitarian hypothesis can be used to examine the topic of the death sentence
because this form of punishment has both advantages and disadvantages.

Net Benefits

The first important benefit of the death penalty is the significant deterrent
effect it has. The criminal equity framework’s main goal is to prevent people from
committing crimes by crippling them.

By linking punishments to offences, it is possible to make someone realise that
the costs of engaging in illegal activity outweigh the potential rewards. In that sense,
the ideal society would be one in which no one is rejected since the threat of
punishment deters everyone from participating in crimes. Because it is so readily
available, the most severe punishment—the death penalty—will likely deter those
who wouldn’t be scared off by lengthy prison terms.

From a utilitarian perspective, the work of preventive is moral since it
increases public enjoyment. The general population is more safe because people
value the harmony and security in their networks when criminals are discouraged
from committing crimes.

The fact that the death penalty results in the accused person’s permanent
disability is another significant benefit that the death penalty provides to society as
a whole. The death penalty takes the offender’s life, which is very different from
other forms of punishment that only limit some of their chances.

Check Your Progress

2. Define Retributive justice.

3. Explain any one criticism of retributive justice.

4.3 DETERRENT

Some of the major issues that modern criminologists are debating are whether
traditional forms of punishment should continue to be the only or principal way to
deter criminal behaviour, or if they should be complemented, if not totally replaced,
by a far more adaptable or varied range of reformative, curative, and protective
measures. If true, how should these improvised measures be chosen for usage in
particular circumstances, and with which categories of offenders? Finally, how
could convicts be reintegrated into society in such a way that the penal stigma is
removed and the supply of potential recidivists is cut off at the source?

Check Your Progress
4. What are the three things to remember in Austin’s theory?

5. What do you mean by Celerity?

4.4 REFORMATIVE

This idea contends that a contradiction between a criminal’s motivation and
character usually leads to a crime being committed. It is possible to assume that a



person might commit a crime either because the temptation of the motive is greater
or because the moral restriction imposed by character is less powerful. According
to reformatory thought, punishment serves a greater therapeutic purpose than a
deterrent. This view holds that crime is like a disease that can only be treated
through medicine and the process of reformation, not by killing the patient.

The criminal justice system and the upkeep of Social Security both depend on
the penal system. The philosophy, method, and purpose of punishment have
changed as a result of the advancement of civilisation. The practise of punishment
is crucial for preserving societal harmony. One of the fundamental pillars of the
state is law. Penalties are necessary to carry out justice, and it is the responsibility
of the state to create a peaceful environment for its citizens. The systems of
punishment have undergone completely diverse kinds of modifications as time has
gone on.

Like the idea of State accountability, the idea of punishment has evolved over
time. The foundation of religion and the rule of the Kings determined the type of
punishment. In the past, punishment was viewed as a kind of retribution, with the
culprits receiving cruel treatment. Later, as time went on, the value of human rights
grew, which cleared the way for reformatory and rehabilitative theories to replace
retributive theory.

Reformative theory holds that the goal of punishment should be the criminal’s
reformation through the individualization process. It is founded on the humanistic
idea that an offender remains a human person even after committing a crime.
Individualism is the central theme of reformative thought. It focuses on the
transformation of a criminal and upholds the notion of reeducating and reforming
offenders. The proponents of this philosophy argued that by treating the offenders
with empathy, sensitivity, and love, a radical transformation in their personalities
might be effected. With kind words and gentle prodding, even the most nasty and
hardened of inmates may be softened and made into valuable allies. This idea holds
that crime is connected to the prevalent psychological or physical traits of offenders
as well as to the environment and social conditions. As a result, the felon is given
medical care. As a result, punishment is not employed as a means of getting the
wrongdoer back or of torturing or harassing him/her.

Once, Mahatma Gandhi said (An eye for an eye leaves everyone blind can
employing reformative theory heal the current crime rate and polish the punishment
system in India, n.d.) You should despise the sin, not the sinner. The main goal of
the reformist idea is the rehabilitation of prisoners in jails and prisons so that they
can become law-abiding citizens. A select few contemporary social control
reformatory strategies were specifically developed for the treatment of offenders in
accordance with their psychological characteristics, such as: (i) probation, (ii)
parole, (iii) indeterminate sentence, (iv) admonition and (v) pardon.

When it came to punishment, the early criminal justice system made no
distinction between adult and child offenders. It wasn’t until the Reformative
theory of punishment gained popularity that it was understood that young people
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between a certain age group should be dealt with differently when it comes to
punishment because they are easily drawn to life’s temptations and thus lend
themselves to criminality without having any real intention of doing so. In
contemporary India, juvenile offenders—young, immature lawbreakers who do not
comprehend the gravity or repercussions of their unlawful acts—represent an
important area of application of the correctional and reformatory method.

Criticism of Reformative Theory

A reformative component in punishment is significant and should not be
ignored, but at the same time, it should not be given an excessive amount of weight,
according to jurist Salmond. Crime, in his opinion, cannot be treated like an illness.

First off, some criminals have an uncurable badness. Second, jails may
transform into homes, at least for the poor and needy, if inmates are housed in them
in great luxury. Thirdly, this approach ignores a wide range of additional factors
that can contribute to criminal behaviour. The Reformative punishment is
ineffectual when offences are performed casually. The implementation of the
strictly Reformative theory, therefore, would produce startling and impermissible
conclusions, according to jurist Salmond.

The application of the reformatory notion of punishment is quite limited.
Behavioral patterns that fall under the category of habits, according to psychologists,
are difficult to modify. Moreover, not every society can use this notion.

Status In India

Because crime is an unavoidable situation, it may be a universal fact that
society cannot escape from. The fundamental ideology of rehabilitation of criminal
offenders and also reworking the idea of punishment as a concept of transformation
of person as well as behavioural aspects, the inner well-being as well as the outer
well-being are targeted by the conception of reformatory theory for healing the
current rate in India as well as polishing agent to the social control system in our
country.

Hate the Sin, but not the Offender, as Mahatma Gandhi famously said (An eye
for an eye leaves everyone blind can using reformative theory cure the current
crime rate and polish the penalty system in India, n.d.). The main goal of the
reformist idea is the rehabilitation of prisoners in jails and prisons so that they can
become law-abiding citizens. It concentrates more noticeably on the humane
treatment of convicts inside the prison; once they are released from an institution,
they must be properly schooled, taught, and prepared to adapt themselves to
traditional life within the society. The agencies of parole and probation, which are
acknowledged as cutting-edge methods of rehabilitating criminals worldwide, also
serve this goal. A select few contemporary social control reformatory strategies
were specifically developed for the treatment of offenders in accordance with their
psychological characteristics, such as:

(i) probation,

(ii) parole,



(iii) indeterminate sentence,
(iv) admonition and
(v) pardon. (Priya, N.D.)

An eye for an eye leaves everyone blind can employing reformative theory
heal the current crime rate and polish the punishment system in India, n.d.
Reformative theory is substantiative of the studies of criminology, it states that
anyone committing the wrong or going against the state is motivated by various
factors like every physiological defects, factors of social pressure, poverty,
psychological breakdowns, and various alternative factors that usually stay untur.
Therefore, the goal of reformatory theory is to restore, retrain, and rehabilitate
people who have been affected by choices. According to the reformative Theory,
there are several alternative tactics, counselling, therapy sessions, and community
services. Just for first-time offenders, women, and juvenile delinquency, the
reformative tactics have been effective. Additionally, sex psychopaths appear to
respond well to the reformative approach to social management. More recently, the
reformative idea has become widely employed to treat criminals who suffer from
mental disabilities. Therapeutic jurisprudence refers to the current practise of
treating the wrongdoer rather than punishing him. N.D. (Priya)

Judgement in India
Mithu and Others v/s State of Punjab (1983)

In this instance, it was stated that “the only punishment that the defendant
deserved was death” because “in cases which are covered by section 303 IPC seems
to have been that if, even the sentence of life imprisonment was not sufficient to act
as a deterrent and the convict was hardened enough to commit a murder while
serving that sentence.” Early in history, a life sentenced offender’s murder offence
was punished harshly by the legislature. The Section 397 Amendment Act of 1955
has replaced Section 397 of the Code of Criminal Procedure, which deals with the
exercise of high court or session court judge authority. According to this clause, if a
person already serving a life sentence was sentenced to life in prison after a second
conviction, the new term had to run concurrently with the old one. The purpose of
bringing up this aspect is to emphasise that, at the time Section 303 of the Penal
Code was first passed, the legislature did not believe that even consecutive life
sentences in prison would serve as a sufficient punishment for the crime of murder
committed by someone serving a life sentence.

Padamarathi Subhramanyam v/s State of Andhra Pradesh (2004)

According to the victim’s testimony, who served as the basis for the accused’s
conviction under section 376 of the IPC, the couple was in love and desired
marriage. They got married following the accused’s release on bail. “In issues of
matrimonial troubles, always Courts may have bias in favour of safeguarding the
matrimonial connections, not only in the interest of couple, but also in the interest
of society at large,” the court said. Even if it is determined that a person committed
a sexual offence of this kind, if that person accepts social norms and marries the
victim, courts may need to step up to the plate and ensure that the couple can live
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happily ever after. This will undoubtedly be in accordance with justice, equity, and
good conscience, as well as with the idea of reformative theory.

Dhanraj Saini and Others v/s State of Rajasthan (2016)

The State Level Parole Committee was still considering Dhanraj’s request.
He therefore submitted a petition, arguing that he merits being amused. The court
ruled that the state has a fundamental obligation to provide a convicted prisoner his
personal freedom back if he qualifies. In a same vein, they are required by law to
provide those who qualify for perpetual parole with that benefit. The State officials
are breaking the constitutional philosophy, the legal rights of the convicted
criminals, and the basic foundation of reformative thought by continuing the cases.
As part of the reformative theory of punishment, parole regulations were created to
encourage offenders to change their behaviour while they are serving their
sentences.
Criticism

It is true that the reformative theory will be effective only when non-habitual
offenders are reformed. However, sometimes everything doesn’t go as planned,
making it impossible to change a hard-core criminal. According to this perspective,
the goal of fighting crime is to eradicate it, not the criminal himself, who is only a
product of the environment in which he grew up. Therefore, through changing the
surroundings and circumstances, the attack should target the cause rather than the
symptoms. According to the reformative approach, a punishment is merely
acceptable if it is directed toward the future rather than the past. It should be
viewed as starting a new account rather than setting up an existing one. The current
mindset has little effect on habitual offenders, who will continue committing the
same kind of offence.

That is why he should be punished rather than attempting to change his
criminal thinking. As a result, it was said that the reformative theory is more
effective when used in addition to the conventional punishment rather than as a
substitute for it.

Conclusion

It is true that the major goals of society are to prevent crime and to safeguard
society, and no one philosophy of punishment can effectively accomplish these
vital goals on its own. “Punishment is an art that involves the balancing of
retribution, deterrence, and reformation in terms not only of the court but also of
the values in which it takes place, and in balancing these purposes of punishments,
first one so the other receives emphasis because the accompanying conditions
change,” Justice Caldwell said.

Rehabilitative sentencing is another name for the reformative idea.
Rehabilitation aims to fundamentally alter the way criminals behave and think. As
in the rehabilitation process, future criminal behaviour is typically reduced by
counselling and education. According to the hypothesis, psychological issues,
personality flaws, or social pressures are the main causes of criminal behaviour.



4.5 CORRECTIONAL METHODS

During India’s Hindu and Mughal eras, punishment was not viewed as a tool
to help the criminal change. During this time, deterrence was the principal goal of
punishment. The death penalty, hanging, lashing, flogging, branding, or starvation
to death were the recognised forms of punishment. Prisons were thought to be
locations where people were tortured. Inhumane treatment of inmates.

India began implementing prison improvements during the British era. They
put in a lot of work to overhaul Indian prisons and prisoners. They made significant
adjustments to the prison system at the time. The only goal of locking up a criminal
is to turn him into a trustworthy, law-abiding citizen. Concern was raised about the
unhygienic conditions in Indian prisons, which led to inmates dying, by jail inquiry
committees in 1836 and 1862. The Prison Act of 1894 was passed as a result of the
suggestions made by the three inquiry panels. It allowed for better prison
management, and the statute allowed for prisoner classification and the abolition of
the whipping sentence. Additionally, emphasis was placed on the secure custody of
inmates and those who were awaiting trial as well as their reformation and
reintegration into society.

In 1951, a group was established to advise on prison improvements under the
direction of Dr. W.C. Reckless, a technical specialist of the United Nations on
crime prevention and the treatment of criminals.

Among the recommendations were:

1. Each state’s home department should include a section on correctional
measures.

2. The strain on prisons should be reduced by using probation and parole.
3. Manuals for state prisons should be updated occasionally.
Why do we need Corrective Measures?

A person is not a criminal by birth. He frequently gets into difficulty as a
result of his friendships with undesirable people. A person can always change as
long as they perceive their reintegration into society as a reward. If accused
individuals are not offered such temptations, they will never attempt to change for
the better and will remain imprisoned forever. This frequently causes jails to
become overcrowded, which exacerbates existing health problems. It should be
underlined that corrective measures are only necessary for those who have been
charged, not those who are awaiting trial. For the purpose of separating defendants
in court from prisoners, a system must be set up. A felon can be reformed and
released into society thanks to numerous corrective procedures since it is always
preferable to reform a convict than to punish someone who has already expressed
regret for their offences. In the end, the battle is with crime, not with criminals.
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Various Corrective Measures in India

Various corrective measures we have in India are open prisons, concept of
parole, probation, prison labour etc. Education in prisons are also provided for
example —

o Fundamental academic education designed to provide the intellectual
tools needed in study and training, and in everyday life.

e Preparation for a profession through vocational education.
e Health education.

e Cultural education.

e Social education.

The assistance of educated prisoners was beneficial to society and the prison
administration. After being freed, they contribute significantly to the society’s
economic development. They demonstrate that they are valuable members of
society.

Open prisons are crucial for the reformation of inmates. In addition to being
less expensive, open jails give the government the opportunity to make extensive
use of the offenders’ strengths. Positive financial returns result from the open
prisons’ operation, which eventually leads to their financial independence. The
congestion of prisons, which is desperately needed in the case of Indian jails, can
be reduced with the use of open prisons. In the case of Ramamurthy v. State of
Karnataka, the Supreme Court expressed appreciation for the idea of open prisons
in India, saying that although they “present their own challenges, which are mostly
of management, we are satisfied that these concerns are not such that cannot be
dealt out.” No managerial issue is insurmountable for the benefit of society as a
whole, which entails ensuring that prisoners leave a jail not as a hardened criminal
but as a person who has changed. So permit the opening of more and more outdoor
jails. To begin with, this is possible at all of the national district headquarters.

There are several Indian states that have mastered the idea of open jails. One
of them is Rajasthan. Although Uttar Pradesh was the first state to accept the idea
of open prisons, the state is currently lagging behind in putting the idea into practise.
The idea of open prisons has some shortcomings. The under trial population in our
jails, which makes up nearly 34 of the prison population, is excluded from these
reforms because we all know that reformative measures are just for criminals.

Image Courtesy: epw.in - Engage




The following individuals are ineligible for open prisons:

1. Dacoits,
2. Rapists and
3. Thieves.

People serving life sentences are typically eligible for open prisons. In open
jails, less surveillance and check are provided, which frequently results in prisoners
escape. This has an impact on how many other prisoners are given the chance. The
Jail Reforms Committee has advised that when choosing criminals for open prisons,
consideration should be given to their potential for reform and re-socialization
rather than whether they would be detained there for a long time or for a short time.

A prisoner who has been granted parole may spend some time in the
community. This therefore facilitates his transition from incarceration to regular
freedom and aids in his adjustment to social life outside of prison. Only under
exceptional circumstances is parole granted, and it allows the prisoner to live at
liberty with any restrictions that the parole order may impose. If a parole order is
broken, it may be cancelled and the offender may be sent back to jail. The amount
of time a prisoner spends on parole is not added to their total sentence. The
offender must earn parole because it is not a given. Those who receive sentences of
more than 18 months in jail are eligible for parole. The idea of parole is frequently
confused with the idea of a short-term vacation that allows inmates to visit their
relatives. It refers to a military idea. There are laws in states like Maharashtra and
Uttar Pradesh that forbid furloughs on the grounds of public interest. In cases
involving furlough and parole, courts often stay out of it, although they may step in
if there is a breach of fundamental rights. The fundamental idea behind these two is
to prevent long-term imprisonment from preventing interaction between the
prisoner and his family and community. The Parole Board decides whether to grant
a prisoner parole. The board will decide on the convict’s behaviour in prison,
whether he has benefited from his time in the institution, and whether he is
sufficiently reformated to make it exceedingly improbable that he will commit
another crime. However, because to the strict parole laws and the indifference of
police, hardly many prisoners in India are able to benefit from parole.

The Supreme Court noted in Hiralal Mallick v. State of Bihar that:

“Providing for essential connections between the prisoner and his family is
one way to ease tension. If a prisoner’s family links are severed for an extended
period of time, he or she develops bestial traits and loses all human characteristics.
We therefore believe that this appellant’s parole is desirable from a correctional
standpoint and anticipate that the authorities will consider periodically releasing
prisoners—especially those of the current type—on parole for a reasonable period
of time, provided that there are adequate safeguards to ensure their proper
behaviour outside and prompt return inside.”
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The only issue I have with parole is that the board’s decision-making process
can occasionally be dishonest and selective when it comes to selecting criminals for
parole.

Probation comes from the Latin verb “probare,” which means “to test” or “to
prove.” Probation’s etymological meaning is “I demonstrate my worth.” “Probation
is a question of discipline and therapy,” Homer S. Cunnings said. It can do miracles
in the field of rehabilitation if probationers are correctly chosen and monitoring
work is carried out with care and caution. While on probation, the probationer is
under the probation officer’s supervision and must live in society while adhering to
any restrictions set by the courts or other authorities. In the case of Ramji Missar v.
State of Bihar, the Supreme Court outlined the purpose of the Probation of
Offenders Act using the following words:

The Act’s goal is to prevent young offenders from becoming hardened
criminals due to their associations with older, more experienced criminals in the
event that they are given a jail sentence. No one is a criminal by birth, according to
contemporary criminal law. Although there isn’t much that can be done for
hardened criminals, there has been a lot of focus on reforming young offenders who
aren’t guilty of really serious crimes by keeping them away from hardened
criminals.

In the notion of probation, the offender is required to be under the supervision
of a probation officer even when the court does not impose a punishment. The
ultimate goal of probation is to bring young, first-time offenders back into the fold
after they have wandered off into the wrong crowd and to reestablish their social
lives. Contrary to parole, probation power is given in the judiciary to prevent it
from falling under extrajudicial agencies and leading to major issues because these
agencies will be motivated by their own moral principles. The courts must decide
whether an offender will be placed on probation under Section 360 of the Criminal
Procedure Code, however probation officers are not given any responsibility for
aiding the courts in connection to supervision or other issues. All criminals,
regardless of whether they are over the age of 21 or not, may benefit from the
Probation of Offenders Act because it does not make any distinctions based on age
or sex as a criminal procedural statute.

Moreover, the act does not merely deal with first time offenders but also those
who are previously convicted and allows probation if it is proper to do so in the
circumstances of the case including the character of the offender and nature of the
offender. Therefore, it is clear that the Act’s application is significantly broader
than the Criminal Procedure Code. Except in cases where section 3 of the Act
provides for unsupervised release upon due admonition in offences like stealing,
cheating, or any other offence punishable with imprisonment up to two years, the
court must consider the probation officer’s report while granting probation. The
risk to society if the person is freed, whether the risk is worthwhile, the offender’s
personality, and other important issues are discussed in the report. The Supreme
Court ruled in the case of State of T.N. v/s. Kaliaperumal that the Prevention of



Corruption Act will not be subject to the Act of 1958’s provisions or section 360 of
the Criminal Procedure Code.

The issue with probation is that the criminal can only be freed after signing a
bond, either with or without sureties. Additionally, the criminal or his surety must
maintain a fixed residence or regular employment within the court’s territorial
jurisdiction. Many criminals in India lack stable housing or a regular job, making it
difficult for them to provide sureties. By releasing the perpetrator after a warning,
such extreme circumstances should be placed under the purview of section 3 of the
Act.

In the case of In Re-Inhuman Conditions in 1382 Prisons, the social justice
bench of the Supreme Court of India stated: Prison reforms have been the topic of
discussion and judgements made by this Court from time to time over the last 35
years. We are once again compelled to deal with issues connected to prisons in the
country and their reform because, unfortunately, little appears to have changed on
the ground in terms of prisoners despite the fact that Article 21 of the Constitution
mandates a life of dignity for all people.

There will always be crimes in society. It’s untrue. It doesn’t matter how strict
the law is—crimes will still be committed. We are unable to rid society of all
criminals. Therefore, reformative or corrective procedures are needed to transform
a criminal into a social person so that upon release he will make a positive
contribution to society in whatever way he can. Many governments are
concentrating on finding ways to use the population confined in prisons to their
advantage. Due to the involvement of many NGOs and committed individuals in
this area of criminal reformation, new and effective techniques are emerging.
Instead of hating the criminals, we should despise the crime. Corrective actions are
a step in the direction of this admirable idea. Even though there are certain
problems with putting ideas into practise, we should continue. Making a law is
simply one aspect of government; another is seeing it fully executed.

Check Your Progress
6. Who are not included in open prisoners?

7. What does reformative theory consists of?

4.5.1 Prison Based

During India’s Hindu and Mughal eras, punishment was not viewed as a tool
to help the criminal change. During this time, deterrence was the principal goal of
punishment. The death penalty, hanging, lashing, flogging, branding, or starvation
to death were the recognised forms of punishment. Prisons were viewed as
locations for torturing people. Inhumane treatment of inmates.
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India began implementing prison improvements during the British era. They
put in a lot of work to overhaul Indian prisons and prisoners. They made significant
adjustments to the prison system at the time. The only goal of locking up a criminal
is to turn him into a trustworthy, law-abiding citizen. Concern was raised about the
unhygienic conditions in Indian prisons, which led to inmates dying, by jail inquiry
committees in 1836 and 1862. The Prison Act 1894 was passed as a result of the
suggestions made by the three inquiry panels. It allowed for better prison
management, and the statute allowed for prisoner classification and the abolition of
the whipping sentence. Additionally, emphasis was placed on the secure custody of
inmates and those who were awaiting trial as well as their reformation and
reintegration into society.

In 1951, a group was established to advise on prison improvements under the
direction of Dr. W.C. Reckless, a technical specialist of the United Nations on
crime prevention and the treatment of criminals.

Some recommendations made were:

1. Each state’s home department should include a section on correctional
measures.

2. The strain on prisons should be reduced by using probation and parole.

3. Manuals for state prisons should be updated occasionally.

Check Your Progress
8. Prison reforms in India is from which era?

9. What is the purpose of this Act as per the Ramji Missar v/s State of Bihar?

4.5.2 Community Based

Elvis Presley performed the well-known song “Jailhouse Rock” many years
ago. Given that community-based prisons are now a common option for convicts in
the United States, he might be singing a different tune these days.

Prison overpopulation began to spread across the country in the 1960s.
Deinstitutionalization or decarceration, often known as community-based



corrections, increased as a result. Numerous initiatives are used under community-
based prisons to send convicts into the community to complete their sentences.

These criminals are frequently low-level, non-violent offenders. Community-
based corrections are founded on the premise that successful rehabilitation of
criminals can only take place in actual settings. Additionally, since the goal of
community corrections is to prepare offenders for reintegration into society, it is
appropriate to strive to offer rehabilitation in the community.

In the 1970s, 1980s, and 1990s, community-based corrections initiatives first
appeared. The initiatives present a substitute for jail in the criminal justice system.
Numerous criminologists held the opinion that a sizable portion of criminals did not
require confinement in high security jail cells. Some prisoners who might have
otherwise been ready to give up a life of crime turned became the hardened
criminals they hung out with in prison.

State, county, and city governments responded by establishing regional
detention facilities and initiatives that later came to be known as community-based
prisons. These neighborhood-based facilities allowed offenders to maintain regular
family and friendship links and provided rehabilitation programmes like
counselling, training in fundamental life skills, guidance on how to fill out job
applications, and employment placement.

4.6 PROBATION

A punishment that has been imposed by the legal system is probation. When a
person is found guilty of a crime, they are placed on probation. As long as they are
under the supervision of a probation officer, someone on probation is allowed to
remain in their community. However, not every offence qualifies for probation;
some criminals wind up in jail or prison without even having the option of probation
on the table.

Probation is of two types:

1. Serving time in jail and then being put on probation after completing jail
time. Because the perpetrator will be on probation, the jail term is
frequently cut.

2. Going on probation instead of going to jail. If probation is successfully
completed, the offender is exempt from serving time in jail.

Occasionally, people despise being on probation so much that they would
rather to go to jail, serve their term, and be released. For some people, probation
may be a better alternative because it can continue longer than incarceration.

Probation Officer’s Role

A person on probation is supervised by probation officers, who also frequently
meet with them. Their duties at work include:

e Determining whether the probationer’s needs should have been satisfied.

e Evaluating any hazards that the probationary individual may provide.
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e Performing drug tests to ensure the subject hasn’t been using drugs or
alcohol.

e Assisting the individual in obtaining whatever services they might want.

e Keeping an eye on the subject to make sure they are adhering to court
orders

e Monitoring the person’s recovery.

e Preparing reports and suggestions that the court will consider when
making a decision.

e Assisting the person in regaining control of their life.
e Visiting the probationer’s residence.

It’s not always enough for probation authorities to merely keep the offender
on track. Various issues, including as drug and alcohol misuse, child abuse, mental
illness, domestic violence, and sexual assault, must also be dealt with.

4.7 PAROLE

Parole is a form of restricted freedom for prisoners. The prisoner (known as a
“parolee”) is released from custody but is still required to fulfil a number of
obligations. A parolee who breaks the rules runs the possibility of being taken back
into incarceration (prison).

Parole Basics

In the typical definition of parole, sometimes known as “discretionary” parole,
a prisoner is released from custody early and must serve a portion of their
remaining term while under parole supervision.

Image Courtesy: https://californiainnocenceproject.org/issues-we-face/parole/

Parole is not a Right

For inmates who appear to be capable of reintegrating into society, parole is a
privilege under the conventional parole system. That isn’t a right. Although certain
criminal statutes provide for an eventual hearing for parole, ordinary laws do not
necessarily ensure that parole will be granted. Authorities have the option to refuse



parole to convicts they believe to be a danger. (A parole board that rejects a
prisoner parole frequently schedules another parole hearing at a later period,
sometimes after a number of years.)

Eligibility for Parole

State laws may stipulate that certain offences disqualify inmates from
applying for parole or that they can only do so after serving a lengthy jail term. In
fact, life without parole, sometimes known as “LWOP,” is a frequent substitute
sentence for the death penalty.

Parole Hearings

However, a lot of prisoners do qualify for release. The inmate often shows up
at a parole hearing when the parole board determines that they are eligible. If
granted parole, the parolee is free to live in society but remains under the control of
the prison administration. (Decisions regarding parole may go through several
stages, such as evaluation by a panel of the parole board and then review by the
entire board. The state governor may review the parole decision in some states and
choose to overturn at least some parole approvals.)

Parole Supervision

The parolee is frequently largely supervised by the prison system through
required contacts with a parole officer. Depending on the needs of the parolee, state
parole services, which are typically a division of the department of prisons, may
offer transitional assistance like housing in a halfway house or intense mental
health therapy.

Parole Conditions

Once on parole, a person has the benefit of some degree of freedom in
exchange for adhering to specific rules. Common parole requirements include that
the parolee:

® keep ajob and a place of abode

® keep away from criminal activities and victims at all costs

e avoid using drugs and, occasionally, alcohol.

e attend groups for drug or alcohol recovery, and

e 1ot to leave a designated region without the parole officer’s authorization.

In a conventional parole system, the parolee is given a parole officer and is
required to meet with him or her on a regular basis. In order to ensure that the
parolee is actually adhering to the pertinent restrictions, the parole officer may also
pay the parolee an unannounced visit at home. Unannounced visits provide the
officer the opportunity to check for signs of parole infractions, such as drug usage,
for instance.

Parole Violation

Failure to adhere to the terms of parole is considered a violation. A negative
conduct, such as committing a new felony, or a failure to act, such as leaving the
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county or state without first gaining permission from the parole officer, both
constitute violations.

Types of Violations

A parolee who violates their parole by committing a felony is frequently sent
back to prison or jail. Instead of starting back-to-prison (revocation) proceedings
right away, parole authorities may decide to impose stiffer or extra conditions for
some of the more minor or technical offences, including drinking alcohol while
under the influence of alcohol restrictions. A parole officer might, for instance,
recommend that the parolee attend AA meetings or other types of substance abuse
counselling and require documentation of participation. The authorities may start
revocation proceedings if the parolee doesn’t follow the rule or if the offence was
severe enough.

Parole Revocation or Violation Hearing

A judge, the parole board, or a member of the board will often weigh the
circumstances and severity of the infraction when making a decision at a hearing.
(Parole violation cases may go through several steps, including hearings before a
parole officer and the board.) The decision-maker makes the final call on whether
to re-arrest a parolee. The prisoner may serve the remainder of the original sentence,
weeks, months, years, or perhaps the entire term again behind bars, depending on
the laws of the jurisdiction. Additionally, a new parole hearing may be given to the
inmate, which will take place after serving a predetermined amount of time.

Check Your Progress
10. What is the role of prisoner?

11. What is the role of parole supervisor?

4.8 OPEN PRISON

In comparison to managed jails, open prisons have somewhat laxer rules.
They go by numerous names, including open-air camps, prison without walls, and
minimum-security prison. An open prison’s fundamental rule is that it has minimal
security and relies on the convicts’ self-discipline to operate.

A jail law, such as the Rajasthan Prisoners Rules and the Andhra Pradesh
Prison Rules, 1979, exists in every state of India. According to reports, there are
operating open prisons in seventeen states, with Rajasthan having the most—29.

Open prisons are defined as “prisons without walls, bars, and locks” in the
Rajasthan Prisoners Open Air Camp Rules from 1972. After the first roll call,
inmates in open jails in Rajasthan are permitted to leave the facility, but they must
return before the second roll call. Although they must work to support their families
while living inside the jail, they are not entirely segregated there.

The Nelson Mandela Rules, also known as the United Nations Standard
Minimum Rules for the Treatment of Prisoners, laid out the goals of open prisons,
stating that they rely on the inmates’ self-discipline and offer the best conditions for



the rehabilitation of carefully chosen prisoners while offering no physical security
against escape.

The government should establish and grow open prisons in each state and the
UT that are similar to the Sanganer open camp, according to the recommendation
of the All-India Committee on Jail Reform established in 1980. The largest open
prison in Rajasthan, Sanganer Open Camp, has enough for close to 400 inmates.
The Committee also disclosed how many convicts and open jails each state has.

Who are eligible for open prisons?

The requirements for detainees who may be housed in an open prison are set
down in each state’s laws. The main requirement for eligibility for an open-air
prisoner is that they must already be incarcerated. The Rajasthan open prisons
adhere to strict restrictions that include good behaviour while incarcerated and at
least five years served in a monitored jail. Undertrial inmates cannot be admitted to
the open prison in Rajasthan. The Rajasthan Prison Rules also outline the
requirements that inmates must meet in order to be admitted to open prison.

Check Your Progress
12. Define the term ‘open prison’.

13. What was the method used for United Nations Standard Minimum rules for
the Treatment of Prisoners?

4.9 ANSWERS TO ‘CHECK YOUR PROGRESS’

1. The word “punishment” is fundamental to criminal justice. The only
reason some actions are categorised as “crimes” is because of the word
punishment.

2. According to the principle of retributive justice, when a person violates
the law, justice demands that they pay a price in return, and that the
punishment for a crime be proportionate to the offence.

3. Sovereign, Command and Sanction are the three things to remember in
Austin’s theory.

4. Any crime must be swiftly punished in order to serve as a deterrent. The
more quickly a punishment is given and carried out, the more it deters
crime.

5. Dacoits, rapists and thieves are not included in open prisons.

6. According to reformatory thought, punishment serves a greater
therapeutic purpose than a deterrent.

7. Prison reforms in India from British Era.

8. The Act’s goal is to prevent young offenders from becoming hardened
criminals due to their associations with older, more experienced criminals
in the event that they are given a jail sentence. No one is a criminal by
birth, according to contemporary criminal law. Although there isn’t much
that can be done for hardened criminals, there has been a lot of focus on
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10.

11.

12.
13.

reforming young offenders who aren’t guilty of really serious crimes by
keeping them away from hardened criminals.

Community based correction programs offers an alternative to
incarceration within the prison system.

In parole, prisoners can get permission to release from custody from
sometime by following the rules and has the responsibility to come back
once the release period is over.

The primary method of supervision for the parolee by the parole
supervisor or prison administration is through required visits with a
parole officer.

In comparison to managed jails, open prisons have somewhat laxer rules.

The Nelson Mandela Rules, also known as the United Nations Standard
Minimum Rules for the Treatment of Prisoners, laid out the goals of open
prisons, stating that they rely on the inmates’ self-discipline and offer the
best conditions for the rehabilitation of carefully chosen prisoners while
offering no physical security against escape.

4.10 SUMMARY

In the typical definition of parole, sometimes known as “discretionary”
parole, a prisoner is released from custody early and must serve a portion
of their remaining term while under parole supervision.

Prison overpopulation began to spread across the country in the 1960s.
Deinstitutionalization or decarceration, often known as community-based
corrections, increased as a result. Numerous initiatives are used in
community-based prisons to release convicts into the community to
complete their sentences.

A punishment that has been imposed by the legal system is probation.
When a person is found guilty of a crime, they are placed on probation.
As long as they are under the supervision of a probation officer, someone
on probation is allowed to remain in their community.

In the case of In Re-Inhuman Conditions in 1382 Prisons, the social
justice bench of the Supreme Court of India stated: Prison reforms have
been the topic of discussion and judgements made by this Court from
time to time over the last 35 years.

A prisoner who has been granted parole may spend some time in the
community.

The assistance of educated prisoners was beneficial to society and the
prison administration. After being freed, they take a proactive role in
advancing society’s economy.

A person is not a criminal by birth. He frequently gets into difficulty as a
result of his friendships with undesirable people.



4.11 KEY TERMS

Intra Territorial: Any offence for which a person is liable within India.

Extra Territorial: Any offence for which a person is subject to Indian
law, tried outside India.

Person: The word person used in the whole IPC includes company,
association, or body of persons also. They are incorporated or not is not
essential.

India: The word India means the whole territory of India, including
Jammu and Kashmir.

Movable: Anything which is not attached to the earth, permanently
fastened to earth or attached to what is so attached to the earth, is
movable.

Wrongful: Anything which is not lawful in law or to which a person is
not legally entitled.

Dishonestly: Wrongful gain + wrongful loss.
Fraudulent: An act to deceive someone with the intent to defraud.
Reason to believe: A sufficient reason to believe in.

Omission: To omit an act is also an act. This means not to do something,

4.12 SELF-ASSESSMENT QUESTIONS AND EXERCISES

Short Answer Questions

1
2
3
4.
5
6
7

Define the term Retributive theory.
Define the term Deterrent theory.
Define the term Preventive theory.
Define the term Incapacitation theory.
Define the term Compensatory theory.
Define the term Reformative theory.

Define the term Utilitarian theory.

Long Answer Questions

—_—

-

Write a note on Prison based theory.
Write a note on Parole

Explain the concept of Probation.
What do you mean by open prison?

How Deterrent theory is different from reformative theory.
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An Introduction to IPC

Unit v (Indian Penal Code)

Learning Objectives:

By the end of the unit, learners will learn:
e What is an Indian Penal Code?
e How it is useful to punish criminals?
e When [PC was enacted?

o What are the various offences under IPC?

Structure:
5.1 Introduction
5.2 An Outline of Indian Penal Code
5.3 Offences Related to Marriage
5.4 Offences Related to Religion
5.5 Answers to ‘Check Your Progress’
5.6 Summary
5.7 Key Terms
5.8 Self-Assessment Questions and Exercises

5.9 References

5.1 INTRODUCTION

History of Indian Payment Code

The Indian Penal Code’s initial draught was created by the First Legal
Commission under the direction of Thomas Babington Macaulay. A simplified
version of English law served as the foundation, with elements from the Napoleonic
Code and the Louisiana Civil Code of 1825 tossed in for good measure.

The Governor-General received the first draught of the Code at the council in
1837, but it took more than 20 years for subsequent revisions and alterations. The
code was completely drafted in 1850 and presented to the Legislature in 1856. It
took longer to be adopted into British Indian law because of the Indian Revolution
of 1857.

Barnes Peacock, the first Chief Justice of the Calcutta Supreme Court, made a
number of adjustments and amendments that led to the implementation of this
statute on January 1, 1860.
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Prior to the arrival of the British, the punishment legislation in India was
largely based on Muhammad’s teachings. Although the East India Company first
intervened in 1772, during Warren Hastings’ rule, from then until 1861, from time
immemorial, it did not violate the nation’s criminal code for many of the early
years of its existence. Muhammad’s rule was altered throughout time by the British
government, but outside of the cities, it unquestionably served as the foundation for
criminal law until 1862, when the Indian Penal Code came into force. Long-lasting
Islamic criminal law enforcement in India has left us with a wealth of legal jargon.

Check Your Progress
1. When the first draft of IPC was prepared?

2. Where was the first draft presented at?

5.2 AN OUTLINE OF INDIAN PENAL CODE

The Republic of India’s formal criminal code is called the Indian Penal Code.
It is a comprehensive code that aims to address every aspect of criminal law.

Throughout the English Presidency, it went into operation in 1862, but it did
not apply to the districts of Princely states because they had their own courts and
legal systems.

5.3 OFFENCES RELATED TO MARRIAGE

Structure of the Indian Penal Code

Specific offences are defined and sanctioned by the IPC in its various parts. It
is broken into 511 sections spread across 23 chapters.

Image Courtesy:
https://thefactfactor.com/facts/law/criminal_law/
indian_penal_code/punishment/509/




The basic description of the code is metioned in the table below:

Indian Penal Code, 1860 (Sections 1 to 511)

Chapter Section covered Classification of offences

Chapter I Section 1to 5 Introduction

Chapter II Section 6 to 52 General Explanation

Chapter II1 Section 53 to 75 Of Punishment

Chapter IV Section 76 to 106 General Exceptions of the Right of Private
Defence (Sections 96 to 106)

Chapter V Section 107 to 120 Of Abetment

Chapter VA Section 120A to 120B | Criminal Conspiracy

Chapter VI Section 121 to 130 Of Offences against the state

Chapter VII Section 131 to 140 Of Offences relating to the Army, Navy,
and Air Force

Chapter VIII Section 141 to 160 Of Offences against the Public Tranquility

Chapter IX Section 161 to 1711 Of Offences by or relating to Public
Servants

Chapter IXA Section 171A to 1711 | Of Offences relating to Elections

Chapter X Section 172 to 190 Of Contempts of Lawful; Authority of
Public Servants

Chapter XI Section 191 to 229 Of False Evidence and Offence against
Public Justice

Chapter XII Section 230 to 263 Of Offence relating to coin and
Government Stamps

Chapter XIII Section 264 to 267 Of Offences relating to weight and
Measures

Chapter XIV Section 268 to 294 Of Offences affecting the Public Health,
Safety, Convenience, Decency and Morals

Chapter XV Section 295 to 298 Of Offences relating to religion

Chapter XVI Section 299 to 377 Of Offences affecting the Human Body:

e Of Offences Affecting Life including
murder, culpable homicide (Sections
299 to 311)

o Of the Causing of Miscarriage, of
Injuries to Unborn Children, of the
Exposure of Infants, and of the
Concealment of Births (Sections 312 to
318)

e Of Hurt (Sections 319 to 338)

o Of Wrongful Restraint and Wrongful
Confinement (Sections 339 to 348)
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o Of Criminal Force and Assault
(Sections 349 to 358)

e Of Kidnapping, Abduction, Slavery and
Forced Labour (Sections 359 to 374)

e Sexual Offences including Rape and
Sodomy (Sections 375 to 377)

Chapter XVII

Sections 378 to 462

Of Offences Against Property:
o Of Theft (Sections 378 to 382)
e Of Extortion (Sections 383 to 389)

e Of Robbery and Dacoity (Sections 390
to 402)

e Of Criminal Misappropriation of
Property (Sections 403 to 404)

o Of Criminal Breach of Trust (Sections
405 to 409)

e Ofthe Receiving of Stolen Property
(Sections 410 to 414)

e Of Cheating (Section 415 to 420)

e Of Fraudulent Deeds and Disposition
of Property (Sections 421 to 424)

o Of Mischief (Sections 425 to 440)

e Of Criminal Trespass (Sections 441 to
462)

Chapter XVIII

Section 463 to 489 — E

Offences relating to Documents and
Property Marks:

e Offences relating to Documents
(Section 463 to 477-A)

e Offences relating to Property and Other
Marks (Sections 478 to 489)

e Offences relating to Currency Notes
and Bank Notes (Sections 489A to
489E)

Chapter XIX

Section 490 to 492

Of the Criminal Breach of Contracts of
Service

Chapter XX

Section 493 to 498

Of Offences Relating to Marriage

Chapter XXA

Section 498A

Of Cruelty by Husband or Relatives of
Husband

Chapter XXI

Section 499 to 502

Of Defamation

Chapter XXII

Section 503 to 510

Of Criminal intimidation, Insult and
Annoyance

Chapter XXIII

Section 511

Of Attempts to Commit Offences




Cases Against the Human Body An Introduction to IPC

) ) . L (Indian Pinal Code)
Sections 299 and 377 of the Penal Code, which deal with culpable homicide
and non-natural crimes, respectively, these accusations are covered in Chapter XVI NOTES
of the Policy.

The chapter discusses a variety of crimes that can be committed against a
person’s body, from the most trivial, like hitting or harming someone, to the most
serious, like rape, murder, and kidnapping.

Assets Against Property

Chapter XVII specifies and punishes these offences, which vary from Section
378, which defines stealing, to Section 462, which describes punishment for
violating entrusted property. Theft, robbery, extortion, fraud, deception, and fraud
are among the allegations brought against him under this chapter.

Cases Against Public Peace

From Section 141 through 160 of Chapter VIII, definitions and penalties for
this category of offences are presented. This chapter outlines acts that are regarded
intrinsically criminal because they disrupt or undermine the community’s peace and
order. Membership in an illegal assembly, treachery, and confrontation are all
covered in this chapter.

The Charges Against the Government

Chapter VI, which deals with such circumstances, also includes Sections 121
to 130, which include some of the most severe penalties in the entire code. The
anti-apartheid case under Article 121, as well as the much-discussed, critical, and
aggravated sedition case under Section 124A, are examples of this. The case
described in this article was particularly significant since the British used it to
prosecute numerous freedom fighters; after independence, it was used to stifle
opposition to the government; and it is still employed now, which is why many
experts call for its abolition.

Alternative Normal

Common exceptions, which are exceptional situations in which the offender is
able to avoid committing a crime, are covered by Sections 76 to 106 (Chapter IV).
The Right to Privacy is a shining example in this context (Sections 96-106). Some
of the concepts detailed in this chapter include Insanity, Need, Permission, and
actions of children under a certain age.

Opposed Provisions of IPC

The IPC has been successful in prosecuting and punishing those who commit
the crimes listed in these By-Laws for the most part, but some clauses have called
for reconsideration due to rebellion. Here are a few of these ailments:

Extraordinary Offences-Section 377

Consensual sexual acts between consenting individuals of the same sex are
punished under this Section, among other reasons. Many arguments have been
made over the years to abolish this condemnation of homosexuality. In the Navtej
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Johar case, the Supreme Court finally imposed and overturned the portion of this
Article that sanctions acts of this kind of unanimity.

Attempt to Commit Suicide — Section 309

This Section established a maximum one-year sentence for suicidal attempts.
The Law Commission has long advocated repealing Section 309 of the Penal Code
in order to legalise suicide attempts. The Mental Healthcare Act of 2017’s
implementation has reduced the usage of the provision, but the revision to that
effect was not carried out.

According to the non-obstante provision in Section 115(1) of the Mental
Healthcare Act of 2017, a person who attempts suicide is presumed to have been
under significant stress and is not subject to punishment under Section 309 IPC.

However, complaints of the usage of Section 309 IPC are not uncommon and
are still being reported from practically the whole nation. As a result, it is urgent
that the police authorities be informed about the situation.

Adultery — Section 497

This Section was condemned for regarding a woman as the private property of
her husband and imposing moral standards on married couples. It also criminalised
and prescribed punishment. The Supreme Court finally invalidated this Section in
September 2018 when it decided the case of Joseph Shine v. Union of India.

The Code also calls for the execution of anyone responsible for crimes
including homicide, rape, and insurrection. Several human rights organisations are
pushing for the death penalty to be abolished, citing evidence that suggests that in
addition to being unlawful, the execution of the punishment also violates the rights
of the criminals.

The IPC has generally thrived over the past 160 years, attesting to the
importance of its function as a code of ethics for the highest calibre. Over time, it
hasn’t been able to get rid of some of its colonial-sounding provisions, including
rebellion. The Malimath Committee’s findings provided Parliament with a chance
to update the Criminal Code and other criminal statutes while also advocating for
criminal justice reforms. Since this report was released 17 years ago, no significant
action has been taken in this direction. It is time for the legislature to step in and
update the Code so that it better reflects today’s world than it did during the British
colonial era. Because it is the legislature’s responsibility to pass laws in the first
place, it is unclear in the legislature if a high court will step in and legislate.

The IPC has been irresponsibly changed more than 75 times, but despite the
42nd report of the 1971 law commission suggesting it, no thorough review has been
conducted. This is because the 1971 and 1978 amendment laws lapsed as a result of
the dissolution of the Lok Sabha. As a result, numerous temporary changes have
been put into place.

The “Artist and Slave” nature of the Indian Penal Code has been emphasised,
and some of its concepts have no place in an independent India. The following are a
few of the sections that require revision and updating:



1. Itis vital to review the revolutionary statute, which was passed in 1898. An Introduction to IPC
(Indian Pinal Code)

2. Defamation cases shouldn’t exist in a free democracy, which is why it’s
necessary to remove Section 295A, which was passed in 1927. NOTES

3. In 1913, a criminal conspiracy took place. Because it was included in the
rules by the colonial authority to address the political conspiracy, this
case cannot be refuted.

4. The concept of constructive legal responsibility is followed throughout an
unnecessary time of hardship under Section 149, which deals with
unlawful integration.

5. The sexual offences included by the code expose patriarchal attitudes and
archaic Victorian norms. While the archaic crime of adultery grants a
man the exclusive right to control his wife’s libido, it offers no legal
protection for the husband’s own sexual supremacy.

Check Your Progress
3. What does Section 498 define?
4. What does Section 511 define?

5.4 OFFENCES RELATED TO RELIGION

Article 295: ‘To defile a place of worship, with the intention of defaming the
religion of any sect.’

Anyone who destroys, harms, or pollutes any place of worship or anything
held sacred by any human group for the purpose of defaming the religion of any
sect or knowing that such destruction, harm, or defilement will be considered an
insult to their religion by any sect will be punished with imprisonment or a
description for a period of about two years, or a fine, or both.

Article 295A: ‘Deliberate and cruel acts intended to insult a religion or its
beliefs in order to outrage the religious sentiments of any class.’

Anyone who, willfully and maliciously, defames or seeks to offend the
religion or beliefs of any Indian citizen, verbally or in writing, or by means of
visions or otherwise, shall be punished with imprisonment in any capacity for a
time not exceeding three years, or with a fine, or both.

Article 296: ‘Disruptive religious meeting.’

Anyone who voluntarily interrupts any meeting that is officially involved in
the conduct of religious ceremonies, or religious ceremonies, shall be liable to
imprisonment for any term exceeding one year, or a fine, or both.

Article 297: ‘Crossing burial grounds, etc.’

Anyone who has the desire to hurt someone else’s feelings, disrespect
someone else’s religion, or has knowledge that someone else’s feelings could be

hurt or that someone else’s religion could be insulted. As a result, he violates the Crime and Society 141
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law whenever he enters a house of worship, a grave, or another location meant for
burial or as a burial place for the dead, or in any respect for any corpse, or causes
interruption of any persons gathered to perform funeral ceremonies, shall be
punished with imprisonment in any sense for a term not exceeding one year, or a
fine, or both.

Article 298: ‘Speaking words, etc., with the intention of deliberately injuring
religious feelings’

Anyone, with intent to injure the religious feelings of any person, who speaks
or hears the word of any person or commits any act in front of that person or places
anything in that person’s eyes, shall be liable to imprisonment in any manner for a
period not exceeding one year or by penalty, or in both.

Check Your Progress
5. What does the article 295 define?
6. What does the article 295A define?

5.5 ANSWERS TO ‘CHECK YOUR PROGRESS’

1. The First Legal Commission, under the direction of Thomas Babington
Macaulay, drafted the first version of the Indian Penal Code.

2. The Governor-General received the initial draught of the Code at the
council in 1837, but it took more than 20 years for adjustments and
amendments to be made.

3. Section 498 defines domestic violence against women.
4. Section 511 defines attempts to commit offences.

5. Article 295: To defile a place of worship, with the intention of defaming
the religion of any sect.

6. Deliberate and callous acts that are meant to hurt the religious sentiments
of any class by disparaging a religion or its beliefs are prohibited by
Article 295A.

5.6 SUMMARY

e (ases against the State are in contrast to public cases, which are against
private individuals (people like you and me).

e At certain times, stages, or locations in metropolitan areas, the Chief
Justice/City Magistrate wields the executive or administrative authority
of all magistrates.

o The Supreme Courts are governed by Article 141 of the Indian
Constitution, and the decisions of the Supreme Court are binding on the
High Courts.



When making decisions that could subject someone to penalty,
punishment or jail, an investigation, or a trial, the Magistrate of Justice
will consider matters involving the notification or adjustment of evidence.

e A judge selected by the Supreme Court will preside over the interim court

established by the State Government under Section 9 of the CrPC.
5.7 KEY TERMS

e Accused: A suspect who has not yet been put on trial but is thought to
have committed a crime.

e Acquittal: A verdict that the offender is not accountable for the alleged
offence beyond a reasonable doubt by the judge or jury.

e Adjudicate: To decide an issue in a case.

o Affidavit: A written statement of facts whose veracity is affirmed in front
of a law enforcement official authorised to administer oaths.

e Affirm: A legal conclusion made after an appeal by a higher court that
the decision or judgement of the lower court was legitimate.

e Aggravating Factor/Circumstance: A circumstance or fact pertaining to
the offender or the offence that the court may utilise to increase the
harshness of the sentencing,

e Allegation: A formal declaration of a fact as true but not yet proven;

something said to be true in legal documents.

Allocution, or Allocutus: A confession made by the victim or a guilty
criminal before sentencing.

Appeal: A request for a lower court’s decision or ruling to be reviewed
by a higher court.

Contempt: The disobedience of a court order or improper conduct that
jeopardises the fairness or integrity of the court. A person who is found to
be in contempt may receive a fine, a jail sentence, or both.

Offender: Someone who has broken the law.
Order: An order from the court, either written or verbal.

Parole: Release from prison before serving out the entirety of a sentence,
frequently given in exchange for the offender’s good behaviour while in
incarceration and subject to the parolee reporting to the supervising
officer for a set length of time.

Perjury: Purposeful lying while testifying under oath.

Plea: Formal response to allegations made by a criminal denying or
admitting guilt. There are several common pleas, including guilty, not
guilty, single contender, no contest, and not guilty due to insanity.
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5.8 SELF-ASSESSMENT QUESTIONS AND EXERCISES

Short Answer Questions

1.

Under which sections the offence is related to coins and government
stamps?

Under which sections the offence is related to Weights and Measures?

Under which sections the offence is related to public health, safety,
convenience, decency and morals?

Under which sections the offence is related to religion?

Under which sections the offence is related to domestic violence?

Long Answer Questions

A S e

What is a package tour? Explain the various types of Tour packages.
Describe the evolution of travel agency and package tours.

What are the components of Tour Package?

Describe about the history of Thomas cook and travel company.

Explain Cox & Kings and its contribution to tourism industry.
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Unit VI Judiciary

Learning Objectives:

By the end of this Unit, Learners will be able to:
e Describe the background of Criminal Procedure Code
e Know the significance of Criminal Procedure Code
e Explain the various types of Offences in CrPC
e Describe the three levels of Judiciary systems

e Describe how the appointment is made for Chief Justice of India.

Structure:
6.1 Introduction
6.2 Criminal Procedure Code — Outline
6.3 Role of Police
6.4 Indian Judicial System
6.5 Answers to ‘Check Your Progress’
6.6 Summary
6.7 Key Terms
6.8 Self-Assessment Questions and Exercises

6.9 References

6.1 INTRODUCTION

There are 37 chapters, 484 sections, and two schedules in the Criminal
Procedure Act of 1973. There is a division of instances in the First Schedule, and
numerous forms are covered in the Second Schedule.

Unless otherwise specified, all cases under the Indian Penal Code 1860 will be
considered, questioned, and tried, according to the CrPC. CrPC, on the other hand,
does not support any specific law, local law, or unique region, power, or method
provided for in any other law.

Hierarchy of Court (Section 6-23)

India has two different sorts of criminal court systems: regional and urban.



Region
The third level of regional criminal court establishment is:

There are three different sorts of magistrate’s courts at the lower level of
justice::
e Magistrate
e Second magistrate’s class
e Special magistrate’s court
The courts of time comprise the following at the medium level of justice:
e Court of time

Additional courts of time

e Temporary Assistant Courts
e Special courts
The Supreme Court is the final instance of justice.
Metropolitan Areas

Metropolitan courts, also known as magistrate’s courts and special city
magistrate’s courts, are sessions at the session level.

At certain times, stages, or locations in metropolitan areas, the Chief
Justice/City Magistrate wields the executive or administrative authority of all
magistrates.

Crime Court Classes

In all provinces, with the exception of the High Courts and the High Court,
Section 6 of the CrPC establishes the following sorts of criminal courts:

e Assembly Court
e First-level Magistrates and, City Magistrates in any metropolitan area
e Phase 2 Magistrates; and
e Presiding Magistrates
Criminal Courts Unit
The following chart can be used to understand the hierarchy of criminal courts
in India:

India’s Supreme Court: Section 124 of the Indian Constitution established
the Supreme Court of India, which is the country’s highest court.

Supreme Courts: The High Courts are governed by Section 141 of the Indian
Constitution, and they are subject to the ruling of the Supreme Court.

The lower courts of India are as follows:
City Courts

e City Chief Magistrate

e First City Magistrate
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Regional Courts
e Times Court
e First Class Court Magistrate
e (Category Two Magistrate of the Court
e Chief Magistrate
Division of Justice and Executive Council

The judiciary is separated from the executive and states by the Code under
Section 3(4), subject to the Code’s rules:

e In making any decision in which a person is subject to penalty or
imprisonment or to detention, inquiry, or trial, the Magistrate of Justice
will consider issues relating to the disclosure or manipulation of evidence.

e Functions pertaining to corporate or administrative affairs, such as the
granting, suspension, or revocation of a licence, the withdrawal from
prosecution, or the permission of prosecution, shall be handled by the
Chief Magistrate.

Court of Session

A judge selected by the Supreme Court will preside over the interim court
established by the State Government under Section 9 of the CrPC. The Supreme
Court also appoints Assistant Judges and Extraordinary Judges to serve as
administrative judges in the Convention Court. The Tribunal ordinarily sits in the
same location or locations as designated by the High Court, but in the case of a
tribunal, the Tribunal decides to take into account the general interests of the parties
and witnesses and may preside over their proceedings elsewhere with the consent
of the prosecution and the defendant. Section 10 of the CrPC states.

Magistrate’s Court

According to Section 11 of the CrPC, the State Government may establish
first- and second-level Magistrate’s Courts in any district (other than a metropolitan
area) after consulting with the High Court. Any member of the judiciary who is
serving as a judge in a public court shall receive a first- or second-degree Justice at
the High Court’s discretion.

Chief Magistrate and another Chief Justice

In terms of Section 12 of the Code in all districts except metropolitan areas,
the first phase Magistrate will be appointed as the Chief Justice. In addition, the
High Court has the authority to designate a First Class Judicial Magistrate as an
Extraordinary CJM, giving that Magistrate the same authority as any Chief Justice.

Sub-District Court Magistrate

A magistrate from the first division may be chosen to serve as the lower
court’s magistrate. That magistrate shall be under the jurisdiction of the Chief
Justice and thus shall function under his control. Apart from the Additional CIM,
the District Court Magistrate shall also preside over and oversee the activity of the
Magistrates’ Magistrates in that subsection.



Special Magistrates

According to Section 13, the High Court has the authority to grant the
authority granted or imposed on or under these Rules by the Magistrate of the first
or second division to any person in charge or who has held any post under the State.
These magistrates will be known as Special Magistrates, and their terms of
appointment will not be longer than a year. He may be given permission by the
High Court to exercise City Magistrate authority over any metropolitan region that
is not under the Special Justice Magistrate’s purview.

Local Magistrate’s Court of Justice

In terms of Section 14, the Chief Justice will prescribe the geographical
boundaries of areas where all of the powers granted to magistrates by this Act may
be used by those appointed under Sections 11 or 13. The Special Justice Magistrate
may hold his or her stay at any place within the area for which he or she has been
appointed.

Children’s Rights (Section 27) — According to this section, a kid (someone
under the age of 16) cannot receive a death or life sentence. Such cases are sought
by the Chief Justice of the Court or by any other Court particularly designated by
the Children’s Act of 1960 (60 of 1960).

Humiliation of the Justice Magistrate

According to Section 15(1), the Chief Justice shall be more than one
Magistrate of the Court, and the Tribunal shall have precedence over both. The
picture illustrating how the courts are set up, as was previously discussed, makes
this quite clear.

Metropolitan Magistrate’s Courts

They have a presence in all significant cities. The Supreme Court will appoint

the presiding officers. Such City Magistrates will have authority over the entire city.

The High Court will appoint a City Magistrate as the Chief Magistrate of the City.
Magistrates of Special Cities
The Supreme Court may grant the Special City Magistrates the power that the

City Magistrate may exercise in connection with certain cases or categories of cases.

Those Special City Magistrates will be appointed at that time, not later than one
year at a time.

The High Court or the State Government may grant the Special City
Magistrate the authority to execute the first-level Magistrate’s Court’s jurisdiction
in any region beyond the metropolitan area.

Humiliation of the Metropolitan Magistrate

According to Section 19 of the Code, the Chief Magistrate and other City
Magistrates are to report to the Chief Magistrate, whereas the Interim Judge is to
report to the Interim Judge.
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The City Chief Magistrate has the authority to issue special orders or to
establish regulations governing how business is divided up among City Magistrates
and given to the Senior Chief Magistrate of the City.

Executive Magistrate

According to Section 20, the State Government shall appoint the Presiding
Magistrates in each district and metropolitan area, with one of them serving as
Regional Magistrate. The Chief Magistrate will be appointed as the District
Magistrate, and he or she will have all of the District Magistrate’s powers under the
Code.

Senior magistrates were not allowed to prosecute or make judgements because
they were required to undertake administrative functions. The most of the time, it’s
about administrative tasks. Senior magistrates have the authority to set bail in
accordance with a warrant issued by the defendant, to issue orders banning
individuals from engaging in certain behaviours or from entering the property
(Section 144 CrPC) illegal assembly, and to issue orders prohibiting individuals
from engaging in certain behaviours or from entering the property (Section 144
CrPO).

Local Jurisdiction of The Executive Magistrate

The Presiding Magistrates may exercise all of their duties under this code in
the areas designated by the Regional Court pursuant to Section 22 of the CrPC,
with certain exceptions, when the Magistrate’s administrative and other functions
shall be extended throughout the nation region.

Subordination of Executive Magistrate

In accordance with Section 23, the District Magistrate is the superior authority
to the Presiding Magistrates, but not to the Additional District Magistrate. The Sub-
Magistrate must, however, be subject to the Presiding Magistrate in every case.

Senior magistrates will divide up business according to any guidelines or
specific directives issued to the district magistrate. Additionally, the district
magistrate has the authority to issue special directives or orders governing how the
Additional District Magistrate is to be assigned tasks.

Police as functionary (Sec. 36)

The law does not contain any provisions that establish the police or police
officers. It makes the police present and gives them a range of duties and authority.

Organisation

The police force was formed under the Police Act of 1861. The police are a
tool for criminal detection and prevention, according to the legislation. However, in
the area, policing is carried out by the DSP under the general supervision and
direction of the District Magistrate. The Director-General of Police has been
granted the authority to manage the police throughout the state (District
Superintendent of Police).



Each officer receives a certificate, and as a result of that certificate, you are Judiciary
granted the responsibilities, privileges, and authority of the officer. If he or she
leaves the police force, that certificate will no longer be valid. NOTES

The statute grants the police specific authority, including the ability to
question, search for, and seize members who are registered as police officers. The
police officer in charge of the police station was granted a lot of authority.

Public Prosecutor (Section 24 to 25 A)

In the criminal justice system, the Public Prosecutor is seen as a state agency
guarding the rights of regular people. It is not the victim’s obligation, but rather the
state’s, to prosecute a suspect. They were chosen in nearly every nation. Section 24
of the CrPC provides information on the Public Prosecutor. They act as the
foundational tenet of the law, specifically audi alteram partem (no one will be
condemned and not obeyed).

The Public Prosecutor is described in Section 2(u) of the Criminal Procedure
Code. A person appointed pursuant to Section 24 of the Criminal Procedure Code,
including any individual acting at the Public Prosecutor’s instruction.

Functions

Depending on his appointment, the Public Prosecutor has different
responsibilities.

o Public Prosecutor — controls the Additional Public Prosecutor’s activities
at the High Court and the Court of Appeal.

e The Attorney General — controls the City Magistrate’s Court Assistant
Public Prosecutor’s operations.

e Additional Prosecutor — take criminal cases to the Supreme Court for
prosecution.

e Assistant Public Prosecutor — they examine the organisations’ prepared
case paper and submit a withdrawal or release. They are also in charge of
reviewing the evidence and submitting applications for review. The City
Magistrate’s Court is still considering their case.

o Director of Public Prosecutions — they have complete authority over
and control over the directors of the Directorate. They also examine the
Account’s branches.

To monitor and carefully examine the operations of the various prosecution
agencies at the Assistant Forum and the level of meetings outside of the High Court,
the Office of Public Prosecutors was established.

Reasons for the Appointment of Public Prosecutor

Any offences against a person or a group are considered to have been
committed against the community. Any community group or person impacted by
crime has a right to justice, which is the responsibility of the state.
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In order for the criminal justice system in India to function within the bounds
of the Indian Constitution, the Public Prosecutor must work in accordance with the
following principles:

e Equality before the law

e Protection from two dangers

e Protection from litigation

e Protection from previous legislation

e The right to life and personal freedom without the process established by
law

e To be presumed innocent until proven guilty
e Arrest must comply with CrPC

e Equal protection of the law

® Quick test

e Prohibition of discrimination

o Defendant’s right to peace

e Security Council as an employee

In most cases the accused is a mere human being and does not know the facts
of the law, so, according to Section 303, the accused individual has the right to
legal representation from a lawyer of their choosing.

That suspect is not a public servant because the prosecutor is used by the
defendant or his family to defend the defendant in the accused’s cases. A qualified
attorney must present the case on behalf of the respondent in order to secure a fair
and just trial.

Therefore, Section 304 stipulates that the respondent would be given court by
the state court if they do not have the funds to engage a lawyer. The Legal Aid
Scheme of State, Legal Aid and Service Board, Supreme Court Senior Advocates
Free Legal Aid Society, and the Bar Association are just a few of the programmes
that allow a defendant who lacks the financial resources to retain counsel to get free
legal representation. The Legal Services Authorities Act of 1987 offers those in
need free legal representation.

6.2 CRIMINAL PROCEDURE CODE - OUTLINE

Historical Background

The growth of the Code of Criminal Procedure can be outlined back to 1861
when the first code was enacted following the way of the Indian Penal Code in the
year 1860.

The Code was then archaic by Act 10 of 1882.

Meanwhile 1882, sixteen acts relating to criminal procedure have been passed.



In 1898, the Code was again changed by the Code of Criminal Procedure.

Following as the Code of Criminal Procedure Amendment Act of 1923
amended the 1898 code.

o The First Law Commission which was its 14th Report (1958) made
extensive recommendations on criminal justice reform.

o The committee’s recommendations were taken into account, and the
Code was amended.

e Parliament adopted the 1973 Code of Criminal Procedure in response to
the recommendations made in the Forty-first Report of the Fifth Law
Commission.

Types of Offence

Cognizable offence: In Cognizable offence, in line with the First Schedule or
any other law in effect at the moment, a police officer may make an arrest without a
warrant.

Non-cognizable offence: A police officer is not authorised to make an arrest
in this situation without a warrant.

Bailable offence: It is permitted to be bailed under any other currently in
effect statute or is specified in the First Schedule.

Non-bailable offence is a thoughtful offence for which the accused is not
eligible for bail release. The only way the accused can be freed on bond for this
crime is by order of the competent court.

Significance

It safeguards a fair trial in which none of the accused’s rights is compromised
or they are unfairly favored.

e [t is crucial that related parties attend the trial in order for the judge to
hear from everyone who is pertinent to the case.

® As a result, the process of ensuring the appearance of any party engaged
in the case, including an accused or a witness, is given its own chapter in
the Code. This chapter covers numerous actions like summons, warrant,
proclamation, and attachment of property.

e Criminal law is based on the principle that everyone has the right to
personal liberty, excluding exceptional circumstances.

o The Supreme Court and High Court judges, police, public prosecutors,
defence attorneys, and staff members of the correctional services are all
covered by the code.

e [t establishes the framework for detecting crime, apprehending suspects,
gathering evidence, determining the guilt or innocence of the suspect, and
applying the proper sanctions to the guilty party.
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Check Your Progress
1. What do you mean by Cognizable offence?

2. What do you mean by Bailable offence?

6.3 ROLE OF POLICE

The police force is founded by the Police Act of 1861. According to the Act,
the police are a tool for detecting crime and preventing it. Police Department comes
under the authority of home ministry in the State. In an entire state, the Head of
Police serves as the Director-General of Police; in a district, he or she is, however,
subject to the general supervision and guidance of the District Superintendent of
Police. A commissioner of Police takes the charge in metropolitan cities. The main
aim to form a police department is to maintain proper peace and order.

Police plays a important role in preserving peace, maintain public order and in
combating crime.

They make sure everything is under control irrespective of illegal activities and
illegal articles which many people fall prey and destroy their life.

The main objective of police officers is to prevent all types of crimes, to protect
all public properties around, to promote and encourage public order, to maintain the
law and order, to provide VIP security if any visit is made, to preserve and protect
human rights and interest of lower background people, human rights and backward
classes.

Police officers make sure they do patrol and prohibit all sale of illegal activities
which is harm to common public. They have powers to investigate all cognizable
and non-cognizable offence.

Police officers have right to arrest anyone who commits any cognizable offense
without any warrant or any order. However, we make sure the female police officer
is present in case they arrest a female.

Check Your Progress
3. Who is the head of all police?
4. What is the role of police?

6.4 INDIAN JUDICIAL SYSTEM

Indian courts are a system that comprehends and applies the law. It has a
common law system that it inherited from the established legal framework used by
former colonial powers and princely nations. It has been practised since antiquity
and the middle ages.

The district judge position and other civil judicial positions that are below the
district judge position are acquired and managed by officers who are appointed to
the judicial service. In the past, public service employees were also involved in the
judicial system, where the governor appoints judges of the subordinate judiciary on



the advice of the high court. The President of India appoints every judge for the
High Courts and Supreme Court.

Three Levels of Judiciary System

The Indian judicial system is composed of three tiers and related elements. In
India, the Supreme Court serves as both the final appellate court and the highest
court. It is also known as Apex Court. The top authority is Chief Justice of India.
Now, the Chief Justice of India is N.V. Ramana.

Chief Justices of States oversee and evaluate High Courts, which are the
state’s highest judicial tribunals. District Courts, usually referred to as subordinate
courts, are located beneath the High Courts and are overseen and run by District &
Sessions Judges.

The authority for bringing issues before the parliament for the proper
operation of the judiciary rests with the Ministry of Law and Justice at the Union
level. It has full authority to resolve disputes brought before any court in India,
including the Supreme Court and Subordinate and Executive Courts. The Supreme
Court and High Court Judges are appointed by the Ministry of Law and Justice.
The High Court and Subordinate Courts’ cases are handled at the state level by the
state’s law departments. The constitution guarantees India’s lone, unified judiciary.

The legal system is viewed as the ultimate arbiter.

The judiciary nowadays is working to become computerised. We have started
with the services of E-courts in India.

Appointment

The Supreme Court and High Court Judges are appointed by the President of
India with the Chief Justice of India’s approval.

Judges of lower courts are appointed in accordance with the statutory
requirements outlined in the Constitution and other Acts/Code, unlike judges of the
Supreme Court and High Court. The State Public Service Commission typically
makes the appointments; but, in some jurisdictions, the High Court may do so,
provided that the same competitive examination process is followed.

Two Post has directed appointments:

1. Civil Judge (which is Junior Division) — Provincial Civil Service
(Judicial)

2. District Judge (Entry Level cum Freshers) — Higher Judicial Service
Exam [here candidate must have more than year of experience in Bar]

Check Your Progress
5. Who appoints the Supreme Court Judge?
6. Which are the posts that has direct appointments?
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6.5 ANSWERS TO ‘CHECK YOUR PROGRESS’

1.

In Cognizable offence, a police officer may arrest without a warrant in
accordance with the First Schedule or any other law in force at the time.

Non-bailable offence is a thoughtful offense for which the accused does
not have the right to be released on bail. Only by order of the capable
court can the accused be released on bail for this offense.

The Head of Police is the Director-General of Police in an entire state.

The main objective of police officers is to prevent all types of crimes, to
protect all public properties around, to promote and encourage public
order, to maintain the law and order, to provide VIP security if any visit
is made, to preserve and protect human rights and interest of lower
background people, human rights and backward classes.

Supreme Court Judge is appointed by President of India with the consent
of Chief Justice of India.

Civil Judge as well as District Judge are the posts who has direct
appointments.

6.6

SUMMARY

e The authority for bringing issues before the parliament for the proper

operation of the judiciary rests with the Ministry of Law and Justice at the
Union level.

The Supreme Court and High Court Judges are appointed by the
President of India with the Chief Justice of India’s approval.

The district judge position and other civil judicial positions that are below
the district judge position are acquired and managed by officers who are
appointed to the judicial service.

The main aim to form a police department is to maintain proper peace
and order.

6.7

KEY TERMS

e Bailable Offence: In bailable offence, any defendant can release with

securing some amount of deposit and secure his or her bail.

Charge: In charge, the accused is been informed on what grounds the
accused is been charged. It is defined in under Criminal Procedure Code,
1973 section 2(b).

Cognizable Offence: In cognizable offence, any Police Officer can arrest
anyone without any warrant and without any orders of a magistrate
according to first schedule or any such law time being forced.

Complaint: It refers to any claim that a person, known or unknown, has
committed any type of offence that is exempt from any police report that



is submitted verbally or in writing to a Magistrate with the intention of Judiciary
him taking action under this Code.

e Inquiry: It refers to every investigation performed or carried out by a NOTES
magistrate or court pursuant to this Code.

e Judicial Proceeding: It means any proceeding in the course of which
evidence is taken legally as an oath.

o First Information Report (FIR): FIR is a first mandatory document and
evidence in any criminal proceedings.

6.8 SELF-ASSESSMENT QUESTIONS AND EXERCISES

Short Answer Questions

Explain Judicial magistrate.

What do you understand by Judicial magistrate second class?
Explain the term Special magistrate court.

Explain middle level of judiciary.

Explain low level of judiciary.

Explain high level of judiciary.

What are the limitations of Code of Criminal Procedure?

Describe the significance of Code of Criminal Procedure.

e A A o

Explain various types of Offence.

_
e

On which date Criminal Procedure Code, 1973 was enacted in India?

Long Answer Questions

Explain the Jurisdiction of the Supreme Court of India.

Explain the Jurisdiction of the High Courts.

How to understand the working of Subordinate Courts?

How to assess certain defects in the existing Judicial system in India?
What are the highlights of the latest judicial trends in India?

How many chapters are there in this Act?

Write a note on non-bailable offence.

Write a note on Police Act, 1861.

¥ X N kW=

Write a note on bailable offence.

_
e

Write a note on Criminal Procedure Code.
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